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interestedin the controversy. The representativecharacterof a party
doesnot affect his right of removal. It dependsupon his citizenship
alone, without regard to that of thosewhom he represents,or of those
who are interestedin the controversy,but arenot partiesto the record.
Mar8haU v. Railroad00., 16 How. 314; Knappv. Railroad (h., 20 Wall.
117.

PALMER v. McCORMICK and others.

(Clz'rlJuit Oourt. No IJ. I01Ca, w: IJ.March1, 1887.)

1. NON-REI!IIDENTS-SERVICE ON; BY PuBLICATION-NEWSPAPERWITH "PATENT
mSIDE"-WHERE "PRINTED."

In caseof a local papermadeup partly of a "patentinside,"printedin aná
otherstate,the paperIS "printed' in the countywhereit is issued,within the
meaningof a statuteregulatingpublicationof notice in actions�a�~�a�i�n�s�t non-
residents.

2. SAME,-DEFENDANT COMING INTO STATE-EFFECT.
The�r�i�~�h�t to haveserviceby publicationon a non-residentdefendantis not

defeatedby the fact thatsuchdefendantis in the habit of coming into the
stateasoftenasoncein two weeks. '

8. SAME-AFFIDAVIT-FoRM.
The affidavit for publication may, underthe Iowa statute,be madeby an

attorney,and is not insufficient for not containingthe,words,"TheStateof
I01Ca.-- OountY-88.¥" if it clearlyappearsfrom it in whatcourt,state.and
countythecaseis pending. '

4. MORTGAG.Bl--FoRECLOSURE-RELIEll'INEQUITy-MISFORTUNESOF MORTGAGOR.
Thefact,thata mortgagor'sfailure to redeemfrom themortgage,and.from

the foreclosurethereof,wascausedby his misfortunes.resultin&, from, the
..grasshopper'plague," heldnotgroundfor relief in equity, asagalDst'8.,alid
legal title undertheforeclosure.

In Equity. Suit to redeemfrom mortgage,and to, setasidedecreeof
foreclosure.' �~�m�u�r�r�e�r to amendedbill.

J., W:, �O�o�r�y�~ for complainant.
Baily, Osbprne&: Peters,for defendants.,

SHIRAS, J. This causehas alreadybeenbeforethe court upona de-
murrerto thebillj the main questionpresentedtherebybeingthatof the
jurisdictionof the statecourt to rendera decreeforeclosinga mortgage
on realtywithin thejurisdictionof thecourt,themortgagorbeinga non-
residentof the state.and the only notice given of the pendencyof the
suit beingby a publicationmadeaccordingto theprovisionsof theshlte
statute. It was held that the court had jurisdiction to rendersucha
decree,the proceedingbeing practicallyin rem. Seeopinion 28 Fed.
Rep. 541. In supportof the conclusiontherein reached,see caseof
I!'reeman v. Alderson, 7 Sup.áCt. Rep. 165. Complainant has now
amendedhis bill, settingup otherfacts which he claims defeatthe de..
{lree of foreclosure,and the sale madein pursuancethereof; and to the
bill as amendeddefendantsagain demur,and counselhave very fully
�~�i�s�c�u�s�s�e�d�' the questionsthus presented.
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It isáaverredin the bill that the notice of the pendencyof the fore-
closuresuit in the slatecourtwaspublishedin the Spirit Lake Beacon;
that this paperwas not wholly printed and published in Dickinson
county, Iowa; that it wasownedby J. H. Smith and A. B. Funk,who
residedand had their only pmceofbusinessat Spirit Lake, Dickinson
county, Iowa; that one-half of said paperwas printed in Dickinson
county,andthe otherhalf in Illinois; or, in otherwords,the paperwas
madeupofa"patentinside"printedin Chicago,theoutsidebeingprinted
at Spirit Lake, andfrom thencei1istributedto its patrons.

Section2619ofthe Codeof Iowa providesthat"the publicationmust
bemadeby pnblishingthenoticerequiredin section2599of this chapter
four consecutiveweeksin somenewspaperprinted in the countywhere
thepetition is filed, and, if therebenoneprinted in suchcountythen
in suchpaperprintedat the next nearestcountyof this state; which pa-
pershall,in eithercase,be determinedby the plaintiff or his attorney."
On behalfof complainant,it is contendedthat, underthe provisionsof
this section,a papergotten up as was the Spirit Lake Beaconis not
printed in the countywhereinit is issued,and that a notice published
therein is not sufficient to give the court jurisdiction to rendera decree
of foreclosure;andin supportof thiscontentionis cited thecaseof Cooke
v. 2hllman, 40 Iowa, 133. All that is decidedin that caseis that the
'newspaperin which the publication is made must be printed in the
countywhereinthe suit is brought,or, if there be nonesuch,thenthe
notice must be publishedin a newspaperprinted in the next nearest
county. What is meantby "printed" is not determinedor discussed,
andhencethe casethrowsno light uponthe point now presented.

Counselfor complainantdoesnot in his argumentenlightenus upon
what he deemsto constituteprinting a newspaper,further thanto aver
thatthe statuteis plain, clear,and concise,and needsno construction
further thanto hold that,if it is averredthat the paperwas partly or
one-halfprinted in Dickinson county, and one-halfin Illinois, that is
equivalentto showingthat it wasnot printed in Dickinsoncounty. It
is apparent,however,that the meaningof the statuteis not so clearly
expressedas to avoid the necessityof construction;or, rather,the stat-
ute doesnot attemptto definewhat is meantby the word "printed," as
thereinused,andits meaningis thereforeto besoughtin thelight of the
contextandof the objectand purposeof thestatute.

Whenthe sheetsof paper,with theoutsidein blank,werereceivedat
the office of theSpirit Lake Beacon,it could not be fll;irly saidthat they
werethen partsof thenewspaperknown by the nameof the Spirit Lake
Beacon. Thatwhichconferreduponthesesheetsthecharacteristicswhich
convertedtheminto copiesoftheSpirit Lake Beaconwasthfl work doneat
SpiritLq,ke. Thestatutedoesnotdeclarethatthewholeoftheworknecea-
essaryto print the papermustbe donein the county. Theobjectof re-
quiringthenoticeto be publishedin apaperprintedin the�c�o�u�~�t�y wherein
the actionis broughtis to securenotice to the partiesin interest,upon
the theorythattheywill be morelikely to seethe pf;i.perpublishedin the'
countywhereintheir propertyis situated,or, if they havean agentrep-
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resentingtheir interests,he will probablybea residentof the county,
andhencebe morelikely to seethe noticethus published. Would the
fact that the Spirit Lake Beaconhad what is termed ll. "patentinside,"
printed in Chicago,in any way tend to defeat the object of publishing
the noticetherein? According to the theory of complainant,the notice
in the foreclosuresuit ought to havebeenpublishedin a paperprinted
in Webstercounty, yet it is clearlyapparentthatpartiesinterestedin
landsin Dickinsoncountywould be much more likely to examinethe
columnsof the Spirit Lake Beaconfor noticesaffecting their interests
thanthoseofa paperprinted in Webstercounty. It being true, then,
that the Ownersof the Beaconlived at Spirit Lake, had their saleplace
of businessthereat,andthat theportion of the paperwhich identified it
.andmadeit the Spirit Lake Beaconwasprintedat Spirit Lake, it must
be held that the paperknown as the Spirit Lake Beaconwas in fact
printed in Dickinson county,and that the publication of the notice
therein wag.a sufficient compliancewith the provisionsof section2619
{)f the Codetaconferupon the court jurisdiction of the foreclosurepro-
ceedings. ,

It is alsoaverredin theamendedbill thatcomplainant,whenthefore-
closuresuit was brought, residedin Minnesota,but that he was fre-
quently in Dickinsoncounty, coming to Spirit LakeasOften asoncein
two weeks,andthat it was thereforepossibleto obtain perSonalservice
uponhimáin the state. Whenthe suit in foreclosurewasfiled, the Com-
'plainantand his wife, who were the defendantstherein, wereresidents
<>f Minnesota,'andJ unlessgifted with unusualforesight,:itwould be im-
possible for C. H. McCormick & Bro. to know whethertheseparties
would or would not visit Iowa so that servicecould be hadupon them.
If, at the time the affidavit for publicationwasmade,theywere not in
Iowa, servicecould not be madeupon them in the state;and, as they
werenot residentsof the state,the barepossibilitythat theymight visit
the statewould not defeatthe right to obtainserviceby pubHcation.

It also urgedthat the affidavit for publicationwas made'by an attor-
ney,and is informal, becauseit doesnotcontainthe words, "TheStateof
Iowa, Dickirtl80n Cownty-88;" In the caseof Banta v. Wood, 32 Iowa,
469, it is ruledthat an attorney'for theparty hasauthority to makethe
requisiteaffida'lrit under the statute,and the form thereofclearly de-
scribesthe casein which it is made, the court, stateand county, in
which the suit is pending,and the officer beforewhom it is made,to-
wit, the clerkof 1he court. It cannotbe held insufficient simply be-
causeit may besomewhatinformal.

Counselfor complainantdiscussesat somelength thequestionof the
statuteof limitations, as applicableto the right to redeemfrom a mort-
gage,or to the right to attacka void judgment. ThesequestiQnsdo not
arise in thie case. The allegationsof the bill fail to showthat the de-
creeof for.ec1osureis void, and, if it is not, then the sale basedthereon
was valid, and therebythe right to redeemfrom the mortgagewas ter-
minated,leavingsimply thestatutorytime for redemptionfrom thesale.
By the expressprovisionsof the statute,.the complainantwas allowed
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two yearsin which to appearin the foreclosuresuit, service being by
publicationonly; yet he permittedthis time to elapse,thoughhedoubt-
lesswell knew that the decreehad been entered. The bill fails to set
forth any fact or factswhich showthat the statecourt hadnot jurisdic-
tion of the foreclosureproceedings. The decreethereincannotbe held
void, and, beingvalid, the salemadein pursuancethereofripened into
a title, which haspassedto thedefendantCrandall. That the failure to
redeemwithin the propertime was causedby the misfortunesof com-
plainant, resulting from the "grasshopperplague," may be true, but
that is a misfortuneof which the consequencesshould not now be vis-
ited upon the defendants,who had no part or lot therein. Courts of
equitycannotalonebasea decreeagainsta defendantupona misfortune
of the complainant. If a legal title is vestedin It defendant,as thereis
in this cause,he cannot,be deprived thereof, saveupon someground
which affects him, or showsthat it would be inequitableor �u�n�j�~�s�t for
him to retain his legal advantageagainstthe superiorequity of the opo.
posingparty.

Thestateof factssetforth in thebill asamendedfails to showaground'
for bolding the title of the defendantvoid in lll-w, and likewise fails, to
sliow a suffioient. �l�'�~�o�n why a court oJ equity shouldinterposeto, de-;
feata title whichhasbeenallowedto remainundisturbedfor eightyears.
Thedemurrerto bill is thereforesustained,anqsamewill be dismissed
at costof complainant. . .

NICKERSON and others v. ATCHISON, T: & S. F. R. Co. and others.l

(Oireuit Oourt, D. KaMa8. June,1880.)

1. EQUITY - PRACTICE IN' UNITED STATES CIRCUIT - AGREED FACTS WITHOUT
PLEADING-REv. ST. U. S. ¤ 918.

This courtwill not t,akecognizance.of a casein equity, in which parties
�a�~�e�e upona statementof facts, andstIpulatethat the court shall takejuris-
dIction, try thecause,andrenderdecreewithout pleadings.

2., SA'IE-PRACTICE IN STATE COURTS-COMPoLAWS KAN. CB. 80.
, 'ihe statuteof Kansas,authorizingsucha proceedingin the courtsof that

state,confers no jurisdiction upon this court, sitting as a federal court of
equity, nor doesit changethechancerypracticein this court in any respect.

(Syllabu8by the Oou.rt.)

In Equity.
RoasBurn8and A. A; Hunt, for plaintiffs.
Goo. R. Peck,for defendants.

McCRARY, J. A stipulation has beenfiled, signedby the partiesto
this controversyI settingforth an agreedstatementof facts,andconsent-

iThis casewas inadvertentlyoverlookedwhenfiled, andis now publishedat the re-
.questorasubscriber. See17 Fed.Rep.408. .' . .


