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appear to rest upon the law of the subject, which the rules of court do
not appear to attempt to change. The answer must therefore, in this
respect, for the purposes of this motion, be taken to be true. If the
stock was procured for the company, the defendants do not claim that
it could be held for the company, and still be voted upon. Studdert v.
Grosvenor, 833 Ch. Div. 528, ' As it is not so held, but is held for the
other depositors of it as that deposited by the orator is held for him,
the question is as to the right of the orator to control voting upon it as
so held. It is not understood that there is any law of Iowa to prevent
directors from voting for others by virtue of proxies, if any one can so
vote. The other depositors may prefer to have the directors vote, or
control the vote, upon their stock according to the arrangement. If so,
that appears to be their right. If any of the stock has been sold, the
purchasers may prefer the same thing. An injunction against it in be-
half of the orator would take away from them their right in this respect,
and to that extent confer it upon him. As the case is now made to ap-
pear, and is understood, this cannot properly be done.

Motion granted as to the 100 shares deposited by the orator, and
denied as to the residue. ,

Roserrs ». KorHLER, Receiver, eto.
(Cwreudt Court, D. Oregon. February 25, 1887.)

1. CARRIERS—OF PASRENGERS—LIEN ON BAGGAGE.

The fare paid by a passenger to & carrier includes the transportation of his

baggage; and the carrier has a lien thereon for the fare, and may detain the
‘ same until payment thereof.
8. SAME—CASE IN JUDGMENT. . .

R. purchased an unconditional ticket for a passage on the Oregon & Cali-
fornia Railway from Portland to Ashland, and, after his ticket had been taken
up by the conductor, stopped over at Grant’s Pass, without his consent, leav-
ing his baggage, consisting of a large valise, to be carried on to Ashland,
where it was taken charge of by the employes of the road. On the next day
R. got on the train to Ashland, but refused to pay the fare thereto, $1.79,
when the conductor allowed him to remsain on the train, but refused to de-
liver him his valise at Ashland until he paid the additional fare. Held, that
the journey from Portland to Ashland was performed under one contract
modified by the action of R. in stopping over, whereby he incurred an addi-
tional char%e for his transportation, for which the carrier had a lien on the
baggage so long as it remained in his possession.

(Syllabus by the Court.)

Action to Recover Damages.
Edward B. Watson, for plaintiff.
Earl C. Bronaugh, for defendant.

DeaDY, J. This action was brought against the defendant, the re-
ceiver ofythe Oregon & California Railway, to recover damages for alleged
maltreatment of the plaintiff while traveling on the road between Port-
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land and Ashland, Oregon. The cause was tried with a jury, who gave
a verdict for the defendant, and is now before the court on a motion for
a new trial. It appeared on the trial that the plaintiff purchased from
the defendant a combination ticket from Portland to San Francisco, where
he resided, and started on the south-bound Oregon & California train on
July 18, 1885; that about 200 miles south of Portland the conductor
cut off from said eombination ticket and took up the coupon, entitling the
plaintiff fo transportation on the railway between Portland and Ashland,
a distance of about 300 miles, and gave him his private check for future
identification; that at Grant’s Pass, a station some miles south of Rose-
burg, the plaintiff was left behind, and a large leather valise belonging
to him was carried on the train to Ashland. The next passenger train
going south passed Grant's Pass in the evening of July 14th, and the
plaintiff got on the same, when the conductor, in obedience to the rules
of the company, demanded his fare to Ashland, $1.79, which the plain-
tiff refused to pay, alleging that he had paid his fare once, and had been
left behind by the misconduct of the conductor on the train of the day
previous, to which the conductor replied that he would give him a re-
ceipt for the payment, and, if his statement proved correct, the money
would be refunded to him. The plaintiff still refused to pay, and sug-
gested to the conductor that he might put him off the car, to which the
latter replied that he would hold his valise for the fare. When the train
arrived at Ashland, the plaintiff attempted to take his valise out of the
office where it had been deposited the day before, which the conductor
registed, and, with the aid of a brakeman, finally prevented.

The plaintiff in his testimony attributed his being left at Grant’s Pass
to the misconduct of the ¢onductor in starting the train without warn-
ing, and without waiting the usual time. But on the whole evidence it
was so manifest that his testimony was grossly and willfully false in this
respect, and that he was left in consequence of his own willfulness.in
leaving the train just as it was about to start, and after he was warned
of the fact, and going some distance from the track to get something to
eat, that his counsel abandoned the claim for damages on that account
before the jury, and only asked a verdict for the alleged mistreatment of
the plaintiff at Ashland in the struggle for the possession of the valise.

The court instructed the jury that, if they believed the plaintifi’s state-
ment about the affray at Ashland arising out of his attempt to possess
himself of the valise, they ought to find a verdict for him, but if they
did not believe it, and were satisfied that the conductor used only such
force as was necessary and proper to prevent the plaintiff from taking
the valise out of the possession of the defendant without first paying the
extra fare, they ought to find for the defendant. In this connection the
court also instructed the jury that under the circumstances the defend-
ant had a lien on the plaintiff’s valise for his fare from Grant’s Pass to
Ashland 6n July 14th, and therefore the conductor had a right to retain
the possession of the same until such fare was paid. To this latter in-
struction counsel for the plaintiff then excepted, and now asks for a new
trial on account thereof.
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A carrier of passengers is responsible, as a common ‘carrier, for the
baggage of a passenger, when carried on the same conveyance as the
owner thereof, - The transportation of the baggage, and the risk'incurred
by the carrier, is a part of the service for which the fare is charged.
Hollister v. Nowlen, 19 Wend. 236; .Cole v. Goodwin, Id. 257; Powell v,
Myers, 26 Wend. 534; Merrill v. Grinnell, 30 N, Y. 609; Burnell v. New
York Cent. Ry. Co., 45 N. Y. 186; Thomp Carr. 520, § 8 Story, Bailm.
§ 499. Correspondmgly, a carrier of passengers has a lien on the bag-
gage that & passenger carries with him for pleasure or convenience.
Overt. Liens, § 142; Thomp. Carr. 524, § 11; Ang. Carr. § 375; 2 Ror.
Rys. 1003, § 11. But this lien does not extend to the clothing or other
personal furnishings or conveniences of the -passenger in his immediate
use or actual possession. Ramsden v. Boston & A. By. Co., 104 Mass.
121, ‘

A ticket for transportation on a railway between certain termini, which
is silent as to the time when or within which it may be used, does not
authorize the holder to stop over at any point between such termini, and
resume his journey thereon on the next or any following train. The
contract involved in the sale and purchase of such a ticket is an entire
one, and not divisible. It is a contract to carry the passenger through
1o the point of his destination as one continuous service, and not by
piecemeal, to suit his convenience or pleasure. 2 Ror. Rys. 971, § 10;
2 Wood, Ry. Law, § 847; Cleveland, ¢tc., Ry. Co. v. Bartram, 11 Ohio
St. 457; Drew v, Central Pac. Ry. Co 51 Cal. 425. ,

Adm1ttmg these legal proposmons, counsel for the plamtlﬂ' insists
that the defendant had no lien on the valise in question, and therefore
no right to retain it; and in support of this proposition he ingeniously
argues that the journey from here to Ashland was divided ‘into two dis-
tinct parts,—one from Portland to Grant’s Pass on July 13th, for which
his fare was paid to Ashland, and on which the valise went through to
that point, and one from said pass to Ashland, on which, although no
fare was paid, yet no baggage was carried.

Before considering this proposition it is well to remember that the
undertaking of the company to transport this valise, as baggage, was
only incidental to the principal undertaking to carry the owner thereof;
and, when the latter was performed or discharged, the former was also.
Therefore, if the journey in reference to which the defendant undertook
to carry the same ended, by the act of the plaintiff, at Grant’s Pass, the .
carriage of the valise from there to Ashland on the same train was an
additional service performed for him, for which the defendant was en-
titled to an additional compensation as the carrier of so much freight,
and had a lien thereon for the same; for a traveler is not entitled to have
his personal baggage carried in consideration of the fare paid by him,
unless it is on the same train which carries him. Thomp. Carr. 521, § 8.

But, in my judgment, the transaction must be regarded, for the pur-
pose of this question, as one journey, in the course of which the plain-
tiff incurred an additional charge of $1.79 for transportation. In effect,
the plaintiff paid his fare to Ashland on the train of July 13th, with the
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privilege of stopping over at Grant’s Pass, and finishing the journey on
the next day’s train, on the payment of the extra charge of $1.79. He
saw proper to avail himself of this privilege, and thereby became in-
debted to the defendant accordingly. And whether the plaintiff allowed
his baggage to be carried through on the first train, or kept it with him,
the defendant had a lien on it for all the unpaid charges for iransporta-
tion which the plaintiff incurred during the journey. There was but.
one contract for the transportation of the plaintiff, including his baggage,.
which was modified or altered, in the course of its performance, by his
own act or omission. ‘ - o
‘Suppose there were: first and second-class carriages on. this road, and
on July 18th the plaintiff paid for and took passage in one of the Jatter
for Ashland, but; arriving at Grant’s Pass, he got into one of the former,
and rode to.Ashland, refusing to pay the additional fare when demanded,
can there be any. doubt that the defendant would have a lien on his bag-
gage for the sameé, and might, if he had or got possession of it, retain it
until such fare was paid? Certainly not. Substantially, this is the
parallel of the plaintiff’s case. The defendant was clearly in the right
in detaining the valise until the fare was paid, and the plaintiff was as
clearly in thewrong in attempting to take it without doing so. Indeed,;
his conduct throughout this transaction looks very much like he wag.
playing a game to involve the defendant in a lawsuit out of which he
might make some money. . ‘ .
The motion for a new trial is disallowed.

Banas v, HorNick.
- (Oireuit Qourt, D. Minnesota. February 21, 1887.)

1. PRoM18SORY NOTES—CONSIDERATION—SPECULATING IN “FUTURES.” |
. In an action on & promissory note, defendant pleaded that the note was’

given for a stock-gambling debt and was void. It appeared that he ordered
the purchase and sale of stocks through a Chicago broker; that he did not in-
tend an actual purchase or sale, but only to speculate on a future rise or fall.
It did not appear, however, that a purchase and sale 'were not in fact made
by the broker. The court, upon: this evidence, peremptorily instructed the
Jury to find for plaintiff, as it appeared that there was a gambling intent on
one side only, and it is well settled that where such intent exists cnly on one
side, and the other party intends an actual purchase or sale, then the trans-
action is valid; and from the intent and belief of one party it is not fair to
presume a like intent or belief as to the other.1

8. SAMB—DEFENSES—RIeHTS 0F THIRD PARTIES.

A broker claimed a balance to be due him by A. on account of certain stock

transactions, which sum B., a third party, assumed to pay; A. afterwards
-executed his note to B. for the amount, Zeld, that A. could not afterwards re-
pudiate the note on the ground that the balance claimed by the broker was
due on a gambling transaction which was void.,

- 1A3 to the validity of contraets for dealing in futures. . {
8 8. W. Rep. 152, ax}:d note, 8 : See Beadleg v Mthath, ‘(Ky',)
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