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Dunmeyer and other cases cited, we think the supreme court will finally
hold that the map of February 1, 1870, is the map of definite location,
and that the route became definitely fixed at the date of its filing. "It
fulfills all the conditions indicated in the Dummeyer and other cases,
while no other does. It professes to be, and was filed as, the map of
definite location; it shows the lines as actually finally constructed, with
its proper connections with the public surveys, while the prior map does
not; it was actually, expressly “accepted by the secretary of the inte-
rior” as the map of definite location, and the land grant was, in fact, ad-
justed in accordance with the lines thereon delineated. But, it is suffi-
cient for the purposes of this case, that the route was not definitely fixed
by the map of December 8, 1864. 'All other possible points of time are
subsequent to February 13, 1865. o

The bills in this and the other six cases must be, respectively, dis-
missed, and it is so ordered.

SeLLERS v. PARvis & WiLniams Co.
" (Odreudt Court, D, Delaware. July 9, 1886.)

NUBANCE—~PRELIMINARY INJUNCTION—FERTILIZER FACTORY. ‘
A. filed a bill for an injunction to abate a nuisance, alleging that he wasthe
owner of a farm bounded by a public road on which B;-had erected and was
operating works: for making fertilizers, the fumes and gases from which in-
jured and destroyed his fruit trees and crops, and frequently compelled the
doors and windows of his dwelling to be kept closed, to protect the inmates
from the offensive and sickening odors. B. answered, denying the injury,
and alleging that he had operated the works for several years; thatit was only
occasionally that any inconvenience was caused the’rebdy to A. and his fami&g‘;
and that he had invested $20,000 in the works, and did a business of $50,000
per annum, which would be ruined if the injunction prayed for was granted.
Held, on motion for a preliminary injunction, that under the circumstances a
preliminary injunction should not be granted. )

In Equity. : o )
Hof".cter & Hoffecker and James C. Sellers, for complainant
John Biggs and Thomas Davis, for defendant,

Waves, J. This is a motion for a preliminary injunction. The com-
plainant is the owner of a farm in New Castle county, containing about
290 acres, bounded on the east by a publicroad. Opposite to the south-
erly part of the farm, and separated from it by the road, the defendant
has erected works for the manufacturing of agricultural fertilizers; and
it is alleged that the fumes, vapors, and gases generated by the works,
and blown across the farm, blight, poison, and destroy the fruit, grain,
and other crops of the complainant; that in the year 1885 many of the
trees in the complainant’s orchard, bordering on the road, were destroyed
or seriously injured, and her corn crop ruined. In addition to this, the
noisome odors and foul smells emanating from the works are so offensive
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and slckemng as' to be almost unendurable, and the occupants of the
mansion house are frequently compelled to close the doors and windows
to protect themselves as much as possible from the annoyance and phys-
ical discomfort produced by the nuisance. "Inasmuch as this nuisance
is recurnng at short and irregular intervals, and threatens to be continued
and increase, thus depriving the complainant of the beneficial enjoyment
of her property, and diminishing its rental and marketable value, and
she is without a plain and adequate remedy at law, a motion is now made
for a writ of injunction, pendente lite, to restrain the defendant from fur-
ther prosecuting its business.

- The defendant company, by the affidavit of its president, states that
the business of making fertilizers has been carried on by them, and their
predecessors, at the same place, since 1883; the capital invested is $20,-
.000; ‘56 men are employed in the works; and the annual sales amount
to $50,000. Injury to the complainant’s property is denied, as well as
the personal annoyance and discomfort alleged to be cansed by the fac-
tory. It is indirectly admitted that some annoyance may be suffered
occasionally, when an easterly storm is prevailing, and the process of
dissolving rock is being carried on; but that this process is not contin-
uous, and does not consume, on an average, more than 34 days in the
year. In clear weather no trouble is perceptible. - Reference is made -
to an agreement entered into between the complainant and her husband
on the one part, and Parvis and Williams on the other, in 1884 or 1885,
by which it was arranged that, if any damage should be done to the
complainant’s peach orchard by the factory, the amount thereof should
be ascertained by three disinterested persons, and that the company is
-willing to abide by the said agreement, and to. pay any loss the com-
plainant may have suffered from such cause. The company owns about
two and a half acres of iand immediately around and adjoining the fac-
tory, on which, during the years 1884 and 1885, crops of vegetables and
grass were successfully grown, and the hedge inclosing the said land was
uninjured by the works. If an injunction should now be issued, the
company would be obliged to shut down, and its business would be
ruined.

: When a plain and adegquate remedy at law cannot be obtained, the
power of a court of equity to abate a privaté nuisance which is destrue-
tive of the property of a complalnant or renders its use and occupation
physically uncomfortable, is no longer questionable. The jurisdiction
of the court, in such cases, is predicated upon the broad ground of pre-
venting irreparable injury, interminable litigation, a multiplicity of ac-
tions, and for the protection of rights. Parker v. Winnipiseogee Co., 2
Black, 545; Story, Eq. Jur. § 925; Wood, Nuis. ¢. 25. But, to justify
the court in the exercise of this extraordinary power, a strong prima facie
case of right must be shown. The right must be clear, and its violation
palpable. - A mere diminution of the value of property by the nuisance,
without irreparable mischief, will not be sufficient; and, if the evidence
be conflicting and the injury douatful, the court will not interpose in
this summary way; or, if an injunction will work great injury to ome
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party without corresponding benefit to the other, it should not ordinarily
‘igsue, especially when adequate protection can be had without it. Parker
v, Wmmpweogee Co., supra; Swifi v. Jenks, 19 Fed. Rep. 643. .

The right to pure air i§ incident to the land,~—as much so as the r1ght
to the uninterrupted flow of a stream of ] pure Water which runs through
it,~—and no one can be permitted to pollute either, to the injury and
disadvantage of theowner. In large towns ot cities the causes of atmos-
pheric pollution cannot be as-easily traced and marked as in more
sparsely inhabited places; ‘but even in the former, when the nuisance is
well defined, and its source definitely known, the court will interpose to
protect the rights of those who are injured by it. Each case, however,
must rest on its own merits, and be governed by the special facts and
circumstances surrounding it. The rule by which the court is guided- in
such cases.is the ancient maxim that every one must so use his own
property a$ notito injure another. When, therefore, the injured party
cannot obtain redress by an action at law for the invasion-of his rights,
his only resort is to a court of equity; and, when 8 _proper case is pre-
.sented, the ¢ourt will not hesitate to protect his rights.

But just here the difficulty oftenarises, as in the present case, of de-
termining whether the facts will justify the court; in the exercise of a
sound discretion, in awarding the writ. Admitting the truth of the com-
plainant’s bill, would the court be warranted, at this stage of the case,
in granting an injunction? The injury to her fruit and grain crops for
this season, whatever may be'its extent, has already been suffered, and
the damage can be ascertained by a jury, or by such other mode as the
parties may be able to agree upon. The physical discomforts to which
the occupants of the farm are now subjected, as a direct consequence of
the defendant’s business, has been submitted to for the past two or three
years, without any attempt on the part of the complainant to seek its
abatement by a preliminary injunction, and it becomes a serious ques-
tion whether the court should now summarily interpose by writ to sus-
pend the defendant’s business, without giving it the opportunity of an-
swering the bill, and requiring the complainant to prove her charges.
The loss of crops, and the depreciation of the rental and marketable val-
ues of the farm, so far as such losses have been occasioned by the de-
fendant, can dlso be ascertained by a jury. The danger of future loss
and injury do not appear to be so imminent that the complainant will
suffer irreparable mischief by letting the case proceed to & final decree on
bill, answer, and proofs,

On the hedring of this motion the complainant produced several ex
parte affidavits, which were opposed by an equal number of like affida-
vits on 'the part of the defendant. - Here are statements and counter-
statements, assertions and contradictions, without opportunity for cross-
examination by either side; and, if there was nothing else in the case to
create doubts ‘ag to the propnety of granting the motion, this would be
sufficient. '

. A prehmmary mJunctlon, if now issued, would be simply staying the
-elleged nuisance during the pendency of further proceedings to establish
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the rights of the parties, and it would be imposing too great a hardship
on the defendant to stop its business at this time, when'the complainant
could derive no benefit or advantage which would compensate for the
certain injury which would be inflicted on the company, if, after a faller
investigatLon, it should appear that it is not in fault, or tha,t the com-
plainant had an adequate legal remedy. Motion refused.

WiINBOURN'S Casg.!
Missour1 Pac. RY Co. v. Texas Pac. Ry. Co.
(Otrowvit C'ourt E. D. Louistana. December 80, 1886.)

RAILEOAD COMPANIES—-LIABILI’I‘Y oF RECEIVERS——PERSONAL INJuRIE

Where the affairs of a railway company have passed into the hands of re-
ceivers, who are Feratmg the road under the direction of the court, havmg
exclusive charge of its management and of the employment of operatives an
employes, the entire control of the company having passed to the receivers
as fully as it was before exercised by the officers of the road, the receivers
may be held answerable.in their official capacity for m]unes sustamed in the
same mannper that the corporation would have been liable.?

In Chancery In the matter of Matthew B. meourn, praying for
compensation for personal injuries. On exceptions to master’ '8 report.

By the master’s report it appears that between 1 and 2 A. M. of the
thirteenth day of January, 1886, and near Greenwood station, Louisiana,
three Shreveport passengers, the brothers Winboutn, on a tram of de-
fendant company, running about 10 or 12 miles an hour, were occu-
pants of a second-class coach, and bound for Woodland, Texas, when
said coach was derailed, and overturned with a baggage car, by reason
of a rail which, upon examination , was found to be bad, rough, and old
iron, whence a piece about six feet long had been newly broken; that
the engineer, upon feeling the jar of the accident, immediately applied
the air-brakes, and cut off steam, to arrest the progress of the train, and,
agsisted by a brakeman, havmg opened with an axe the door of sald
second-class car, and released the passengers and the train conductor
therein, steamed to the next (Wasskom) station, and telegraphed thence
to Marshall for the company’s physician, who amved at the wreck three
hours after it occurred, examined and ministered to the said Winbourns,
among other injured persons, and made tender to them of medical care
at. the Marshall hospital of the defendant company, which tender was
declined, as they chose to continue their journey, and did so, after a de-
lay of about eight hours at the wreck; that Matthew B. Winbourn, 26
years of age, disclosed there no visible injury, save a slight arm bruise,
but complained of a pain in his left side and back to the railway phy-

1Reported by Joseph P. Homor, Esq., of the New Orleans bar
1See nofe at end of case. )



