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Dunmeyl'/!'andothercasescited, we think the supremecourt will finally
hold tha.t the mapof February1, 1870, is the mapof definite location,
and tha.t the route becamedefinitely fixed at the dateof its filing. 'It
fulfills all the conditions indicated in the Dunmeyerand other cases,
while no other does. It professesto be, and was'filed as, the mapof
definite location; it showsthe lines asactually finally constructed,with
its properconnectionswith the public surveys,while the prior mapdoes
not; it was actually, expressly"acceptedby the secretaryof the inte-
rior" as the mapof definite location,andthe land grantwas,in fact, ad-
justed in accordancewith the lines thereondelineated. But, it is suffi-
cientfotthepurposesof this case,that theroutewaS not definitely fixed
by the mapof December8, 1864. All otherpossiblepointsof time are
subsequentto February13, 1865. ' '

The bills in this and the othersix casesmust he, respectively,dis-
missed,and it is soordered.

SELLERS v. PARVIS & WILLIAMS Co.

(Otrcuit Oourt, D. Delaware. July 9, 1886.)

NUISANCE--I'RELrnINARY INJUNCTION-FERTILIZER FACTORY.
A. flIed a bill for an injunction to abatea nuisance,allegingthathewasthe

ownerof a farm boundedby a public roadon whichRhaderectedandwas
operatingworks for making fertilizers, the fumesandgasesfrom which iná
juredanddestroyedhis fruit trees and crops,and frequentlycompelledthe
doors andwindows of his dwelling to be kept closed,to protectthe inmates
from the offensive'and sickeningodors. B. answered.denying the injury,
andalleging;thathehadoperatedthll works for severalyears; thatit wasonly
occasionallythatany inconveniencewascausedtherebyto A. andhis family;
andthathe hadinvested$20,000in the works, and did a businessof $50,001)
perannum,which would be ruinedif the injunction prayedfor wasgranted.
Held. on motion for 8 preliminaryinjun'Ction,that underthecircumstaucesa
preliminaryinjunction shouldnot begranted. '

In Equity. ,
HO['vetcer & HoffeckerandJames0: Sellers, for complainant
John �B�i�g�g�~ and ThomasDaviS,for'defendant. ,

WALES, J. This is a motionfor a preliminaryinjunction. Thecomá
plainant is the ownerof a farm �i�~�N�e�w Castlecounty, containingabout
290acres,boundedon the eastby a publicroad. Oppositeto the�s�o�u�t�h�~
erly part of the farm, and separatedfrom it by the road, the defendant
haserectedworks for the manufacturingof agricultural fertilizers; and
it is alleged that the fumes, vapors,and gasesgeneratedby the works"
and blown acrossthe farm, blight,poison,anddestroythe fruit, grain,
andothercropsof the complainant;that in the year1885manyof the
treesill thecomplainant'sorchard,borderingon theroad,weredestroyed
or seriouslyinjured,.andher corn cropruined. In additionto this, the
noisomeodorsand foul smellsemanatingfrom theworks aresooffensive
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and sickeningas to be almost unendurable,and the occupantsof the
mallsionhousearefrequentlycompelledto closethe doorsandwindows
to protectthemselvesasmuchaspossiblefrom theannoyanceand phys-
ioal discomfort producedbithenuisance.. Inasmuchas this nuisance
is recurringatshortandirregularintervals,andthreatensto becontinued
and increase,thusdeprivingthecomplainantof the beneficialenjoyment
of her property,and diminishing its rental and marketablevalue, and
sheiswithouta plain and adequateremedyat law, a motion is now made
for a writ of injunction, pendentelite, to restrainthe defendantfrom fur-
ther prosecutingits business.

The defendantcompany,by the affidavit of its president,statesthat
the businessof makingfertilizers hasbeencarriedon by them,andtheir
predecessors,at the sameplace,since1883; thecapitalinvestedis $20,-
000;56menareemployedin the works; and the annual salesamount
to $50,000. Injury to the complainant'spropertyis denied,aswell as
the personalannoyanceanddiscomfortallegedto becausedby the fac-
tory. It is indirectly admitted that someannoyancemay be suffered
occasionally,when an easterlystorm is prevailing, and the processof
dissolvingrock is'beingcarried on; but that this processis not contin-
uous,and doesnot consume,on an average,more than 34 days in the
year. In clearweatherno trouble is perceptible. Referenceis made
to an agreemententeredinto betweenthe complainantand her husband
on theonepart,and ParvisandWilliams on theother,in 1884or 1885,
by which it was arrangedthat, if any damageshould be done to the
complainant'speachorchardby the factory, the amountthereofshould
be ascertainedby threedisinterestedpersons,and that the companyis
willing to abide by the said agreement,and to pay any loss the com-
plainantmayhavesufferedfrom suchcause. The companyownsabout
two anda half acresof land immediatelyaroundand adjoiningthe fac-
tory, on which, during the years1884and1885,cropsof vegetablesand
grassweresuccessfullygrown,andthe hedgeinclosingthe said land was
uninjured by the works. If an injunction should now be issued,th.e
companywould be obliged to shut down, and its businesswould be
ruined.

When'3' plain and adequateremedy at law cannotbe obtained,the
power!Of a courtof equity to abatea privatenuisancewhich is destruc-
tiveof th& propertyof a complainant,or rendersits useand occupation
physically uncomfortable,is no longer questionable. The jurisdiction
of the court, in suchcases,is predicateduponthebroadground of pre-
venting irreparableinjury, interminablelitigation, a multiplicity of ac-
tions, and for the protectionof rights. Parker v. WinnipiseogeeCo., 2
Black,545; Story, Eq. Jur.¤ 925; Wood, Nuis. c. 25. But, to justify
thecourt in theexerciseof this extraordinarypower,a strongprimajrtcie
caseof right mustbe shown. Theright mustbe clear,and its violation
palpable. A merediminution of the valueof propertyby thenuisance,
without irreparablemischief, will not be sufficient; and, if the evidence
be conflicting and the injury doubtful, the court will not interposein
this summaryway; or, if an injunction will work great injury to one
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partywithout correspondingbenenttothe other;it shouldnot ordinarily
isstie,especiallywhenadequateprotectioncanbehadwith01;lt it. Parker
v.WinnipiseogeeCo.,'supra; Swijtv.Jenks,19 Fed. Rep. 643. <,

The right to pureaidsincidentto the land,-asmuchsoastheright
to theuninterruptedflow,of a streamof Ilure waterwhich runsthrough
it,--and rio one can be ,permitted to pollute either, to the injury and
disadvantageof theowner. In large townsor cities the causesof atmos-
pheric pollution cannot be as 'easily traced and marked as in more
sparselyinhabited'places;'but evenin the former, when the nuisanceis
well defined,and its sourcedefinitely known, the coutt will interposeto
protectthe rights of thosewho areinjured by it. Eachcase,however,
mustrest on its own merits, and be governedby the special facts and
circumstancessurroundingit. Therule by which thecourt is guidedin
such cases,isthe ancientmaxim that everyonemust so use his own
propertyas not: to injure another. When, therefore,the injured party
cannotobtain redressby an actionat law for theinvasionof his rights,
his only resort is to a court of equity; and, when'8, ,propercaseis pre-
sented,thecourtwill not hesitateto protecthis rights.

But just herethe difficulty often arises,as in the presentcase"of de-
terminingwhether the facts will justify the court, in the exerciseof a
sounddiscretion,in awarding,thewrit. Admitting the truth of thecom-
plainant'sbill, would the court be warranted,at this stageof the case,
in grantingan injunction? The injury to her fruit and grain crops for
this season,whatevermaybe its extent,has already,beensuffered,and
the damagecanbeascertainedby a jury. or by suchothermodeas the
partiesmay beable to agreeupon. The physical discomfortsto which
the occupantsof the farm arenow subjected,as a direct consequenceof
the defendant'sbusiness,hasbeensubmittedto for the pasttwo or three
years,without any attempton the part of the complainantto seekits
abatementby,s. preliminaryinjunction, and it becomesa seriousques-
tion whetherthe court shouldnow summarilyinterposeby writ to sus-
pend the defendant'sbusiness,without giving it the opportunityof an-
sweringthe bill,and requiring the complainantto prove her charges.
The lossof crops,and the depreciationof the rentaland marketableval-
uesof the 'farm, so far as such losseshave beenoccasionedby the de-
fendant,can also beascertainedby a jury. The dangerof future loss
and injury do not appearto beso imminent that the complainantwill
suffer irreparablemischiefby lettingthecaseproceedto a,final decreeon
bill, answer,andproofs.

On the hearingof this motion the complainantproducedseveralex
parte affidavits, which wereopposed.by an equal numberof like affida-
vits on 'the part of the defendant. Here are statementsand coun.ter-
statements,assertionsand contradictions.without opportunityfor cross-
examinationby eitherside; and,if therewasnothingelsein the caseto
createdoubts.asto the proprietyof granting the motion, this. would be
sufficient.

A preliminaryinjunction, if now issued,would be simply stayingthe
. tilegednuisanceduring the pendencyof further proceedingsto establish
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the rights of the parties,andit would be imposingtoo greata hardship
on thedefendantto stop its businessat this time, whenthecomplainant
could derive no benefit or advantagewhich would compensatefor the'
certaininjury which would be inflicted on the company,if, aftera fuller
investigation,it should appearthat it is not in fault, or that the com-
plainanthadan adequatelegal remedy. Motion refused.

WINBOURN'S CASE.á

MIsSOURI PAC. Ry. Co. v. TExAS PAC. Ry. Co.

(Oif'cui' (Jourt, B. D. Louisiana. Decem,ber80,1886.)

RA.ILnoAD Co1olPAN1E8-J;,IA.BlLlTY OJl'RECEIVEBS-PEBSONALlNJUJUE!l¥
.Wheretbe affairsofarailway companyhave,Passedinto the handsof re-

ceivers,WhO. are operatingthe roadunderthedIrectionof th.e court,haVi.ng
exclusivechargeof its managementaudof theemploymentof operativesand
employes,theentire control of the companyhaving passedto tl\e,receivers
as fully as it was before exercisedby theofficers of the road, the receivers
maybeheldanswerable.intheir official capacityfor injuriessustained.in the
samemannerthatthecorporationwould havebeenliable.t

In Chancery. In the matter of Matthew B. Winbourn, prayingfor
compensationfor personalinjuries. On exceptionsto master'sreport.

By the master'sreport it appearsthat between1 a.nd2A; M. oLthe
�t�h�i�r�t�e�e�n�t�h�d�~�y of January,1886,andnearGreenwoodRtation,Louisiana,
three Shreveportpassengers,the brothersWiribouin, on a train of de-
fendantcompany,running about 10 or 12. miles an hour, were occu-
pantsof a second-classcoach,and bound for Woodland,Texas,when
saidcoachwas derailed,and overturned,with a baggagecar, bÈ' reason
of a rail which, uponexamination,wasfound to be bad,rough,and old
iron, whencea pieceabout six feet long had beenánewly broken; that
the engineer,uponfeeling the jar of the accident,immediatelyapplied
the air-brakes,andcut off steam,to arresttheprogressof the train,and,
assistedby a brakeman,having opened�~�i�t�h an axe the door of said
second-classcar, and releasedthe passengersand the train conductor
therein,steamedto the next (Wasskom)station,and telegraphedthence
to Marshall for the company'sphysician,who arrivedat thewreckthree
hoursafter it occurred,examinedandministeredtothesaid,Winbourns,
amongotherinjured persons,and madetenderto them ofmedicalcare
at the Marshall hospital of the defendalltcompany,which tenderwas
declined,asthey choSE!to continuetheir journey,and did so,after a de-
lay of about eight hOjlrs at the wreck; that Matthew B. Winbourn, 26
yearsof age,disclosedthereno visible inj ury, savea slight arm bruise,
but complainedof a pain in his left sideand back to the railway phy-

1Reportedby JosephP. Itomor, Esq.,Of theNew Orleansbar.
ISeeánoteat endof case.


