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to takeup thia draft. Onthetwenty-sixthof February,the defendants,
knowing that themoneyhandedthemby the plaintiff belongedto him,
andthat it was sentto retire a draft, agreedwith him to forward it by
cableto London,andby mail, in the form of a check, from Londonto
Marlin, Turner& Co., at Gla:sgow. Insteadof doing this, the defend-
antsl without theknowledgeof the plaintiff, andcontraryto his instruc-
tions, paid the moneyto the creditof Martin, Turner& Co. at the Bank
of Scotland,in London. Had they performed their agreement,the
moneywould havebeensavedby the plaintiff. As it was, it was lost
to him.

The questionis whetheruponthesefactsthe plaintiff can recover. It
is notnecesssaryto enter,at this time, upon an extendeddiscussionof
the authOritiescited by counsel,for the reasonthat,uponthe facts as
stated,the caseof SouthernEwpres8Co. v. Dickson,94U. S. 549,seerpsto
be controlling. It seldom happensthat two cases,are exactlyparallel
uponthefacts. �~�n theDicksonCasethepropertyin questionwastoba<;lco,
and not m()ney, andit was to be sentby express,and not by telegraph
and mllil. But it is difficult to perceivewhy.theáprinciple there an-
nouncedis not applicablehere. The instructionsgiven to thejury in
the two casesweresubstantiallyidentical. Theverdict in that casealso
wasfor the plaintiff, and upon thefacts there found the supremecourt'
said:

"We think the rule is that, wherethe consignoris knownto thecarrierto
betheáowner,the carriermustbeunderstoodto contractwith him only, for
his interest,upon such tel'JllS all he dictatel:l in regardto the delivery,and
thattheconsigneesareto beregardedsimply asagentsselectedby himto re-
ceivethegoodsat a placeindicated...

It is thoughtthat the plaintiff is within this rule, l\nd thatthis court,
asthe law now stands,would not be justified in disturbingthe verdict.
Themotion is debied. ;

l,'uTLER and others .". LANG.

Ç(J£rouieaom,D. NtIID HampaMreo February17, 1887.)

ATTA.CHMENT-DISSOLUTION B´AMENDMENT.An attachmentis not dissolvedby an amendmentOf the writ anddeclara-
tion inereasingthe amountclaimed.madeafteranotherattachmenthasinter-
vened,wherethefirst attachingcreditor,uponobtainingjudgmentfor thein-
ereasedamountandtaking out exeeution,directs the sheriff to levy only for
theamountoriginally claimed.

At Law.
Bingham&; Mitchell, for plaintiffs.
Mr. Barnard, for defendant.

C()LT, J. This casewas heardby the court; jury trial having been
waived. It is an action on the casebrought �a�g�~�i�n�s�t the <iefendantas
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�d�e�p�u�t�y�~�s�h�e�r�i�f�f�: A brief statennintof .the leading facts is necessaryto
properlyunderstandthe questionof law which is raised,and on which
tl1eClise turns. On September14,1883,oneE. G. Stevenssuedout B

'w-rR of attachmentagainstGeorgeA. Stevens,of Milton, New �R�a�:�m�p�~
shire. returnableto the supremecourt of New Hampshire,which was
placed in the defendant'shandsas deputy-sheriff,andon which he at-
tachedthe property of GeorgeA. Stevens. On September17, 1883,
three days afterwards,the plaintiff also broughtsuit againstGeorgeA.
Stevensin the samecourt, on which the defendantas deputy-sheriffat-
tachedthe samepropertysubject to prior attachment. At the March
term, 1884,of the statecourt, the plaintiff applied for leave to appear
as subsequentattachingcreditor,anddefend the E. G. Stevenssuit,
which was granted. Both actionswerecontinueduntil the September
term,1884,when theplaintiffs obtaineda judgmentin their suit for the
sumof $501.91,andcosts,uponwhich executionwasissued,and placed
in defendant's'hands,with a requestto levy on the propertyof GeorgeA.
StElvens,the defendantin thesuit: At the sameterm, ,1884, the E. G.
Stevens:suit was tried by the court, and at that trial the .plaintiff,
Stevens,moved to amendhisásuit by increasingthe ad damnumfrom
81,500 to $4,000,and by inserting $4,000 in place of$1,500,in the
clause:dii'ecting the sheriff to attachthe property,and also in the dec-
laration.Theseamendmentswereallowed,andjudgmentwasrendered
for the plaintiff for the sum of $3,701,and executionissuedand placed
in �t�l�l�i�s�'�d�e�t�~�d�a�n�t�'�s hand's. At thesametimeexecutionwasplacedin his
hllp,da,M\v,asgivenwritten instructionsto levy uponsaidexecutiononly
to theexUlntof $1,500,being the amountof propertyattachedon the
�o�r�i�g�i�n�a�l�'�Y�r�~�~�~�, After satisfying�j�u�g�~�e�n�t�s given to E., G. Stevens,this
de(en,,#iit, as deputy-sheriff,'had'rE;)maining in his handsthe sum of
'$1,504.3'0: . . "li: ' ," .

Upon this stateof facts the plaintiffs contend that the attachmentin
the E. G. Stevenssuit wasdissolvedunder the rule that the increaseof
the amountdeclaredon in a wrifa.nd of the ad damnum,and the subse-
quentrenditionof a judgmentfor a sumlarger than could havebeenre-
coveredunder the original writ,is �~�W�J�h an amendmentof the proceed-
ings asdissolvesanyattachmentsmadeupon the original writ asagainst
subsequent'attachmentsof the same'property madepl'eviousto the
amendment. Ckntghv. Monroe, �3�~�~�. R.. 381; Laightonv.Lord, 29 N.
.n .. �2�3�7�;�P�'�<�M�J�,�~ .v:.:Jewett,46, N. H. 4:41; Fai'ljield'V.Baldwin, 12 Pick.
388; Peircev. Partridge, 3 Mete.44. In defenseit is urgedthat amend-

.:ooents�<�!�(�~�~�~�·�l�.�?�b�l�t�r�a�c�~�e�r may�'�p�a�v�e�:�t�~�e effect to dissolvethe attachment
Recordingto Clrcumstances,and tbe intentionof the party making them
to usethem to the prejudiceand injury of otherattachingcreditors,and
that heretherewasno intent to injure themasshownby the instructions
given to the sheriff; and, further, .tbat theseamendrilents'were made
necessaryby the course of these plaintiffs in appeairirig<in the E. G.
Steyens.suit"ap.dopposinganyandeverypartof his claim againstGeorge

:A. stevens. Tn sti'pportof this'poaitioniscited Drake,Attachm.¤285;
, FelWnv. "Wa(!lrworth', '7 �C�u�s�h�~ '587;.andPagev; Jeioett,!81pra;á,
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The r':lason why entering judgment,and taking out executionfor a
largersum than is claimed in' the original writ, dischargesthe attach-
ment, is thatit operatesor may operateasa fraud uponsubsequentat-
tachingcreditors. But, if it is'donewith no intent to prejudiceor in-
jure subsequentattachingcreditors; if, as in this case,the party gives
written instructionsto the sheriff to levy upon the propertyonly to the
extentof the amountclaimedin the original writ,-it is difficult to see
why.the attachmentshouldbecomevoid.

In Feltonáv.Wadsworth,trupra. the courtheld that, if an attorneyinad-
vertently, andwithout theknowledgeof his client, takesjudgmentand
obtainsexecutionfor a sum'morethanis really due,andon discovering
the mistakegoesto the officer'\Vho lias the execution,andgiveshim in-
structionsrelative to the servicethereof,which the officer refusesto fol-
low, it does not dissolve the attachroent. The court in this decision
commentupon thecasesof Fai1jleldv. Baldwinand Peircev. �P�a�r�t�r�i�d�g�~�,
andsay: ' '

�'�.�"�~�o�t�h thesecases,therefo:re,weredecided.on thegroundofáfraud,'and it
is diffic:ult, to. seeon whatother grounda partycould be deprivedof a just
�d�e�b�t�~�, "''Ie,'" Theremust thereforebe fraud to bring a casewithin the.
principleof theseadjUdgedcases. If, in thEl presentCase,therewasno fraud,
no wrong done,or attemptedor intendedto be done; if the �j�u�d�g�m�e�n�t�w�~
takenfor too,muchinadvertentlyby theattorney,and thepartyhad no put:-
,poseof obtainingas,hisexecutionanymoreáthanwasdueto him, andno more
wastaken,-:.thenthiscasedoesnot comewithin theprincipleof theadjudged
cases,andthereis no justprincipleupon'whichtheplaintiff could bedeprived
of what wll8 justly dueto him."

Theauthoritiesare reviewedin Pagev. Jewett,BUpra,and the reason-
'ing of the cOurt is in hartnonywith Felton v. Wad8Worth.

Thequestionseemsto be orie of fraudulentor improper intent. If
theattachingcreditortakesjudgmentfor a largersum, andseeksto col-
lect this wholeamount,it is held to bea fraud as,to subsequent�~�t�t�a�c�h�­
ing creditors,'unlessin caseof a.ccidentor mistake. In the presentcase
the creditornever proceededto collectthelargeJ;judgment,but, on the
contrary) at the time executionwas issuedap.d Pl,lt into �t�h�~�'�o�f�f�i�c�e�r�'�s
hands.hegavewrittenandpositiveinstructionslimiting hisclaim to the
,am6unt'recovetableiu theorjginalwtit, Whichgoesto provethatheueither
-attempted"nor intendedany inju,ry to subsequentattachingcredit<;lrs.
Underthesecircumstances,I do not think theattachmentWAS dissolVed.

Let judgmentbe enteredfor defendant,withcos\S. "

II,'

; ::'1.; < j �~

,',.
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In 1'e ZIMMERMAN.

(Uirouit (Jourt, No D. (JalifO'7'nia. February28, 1887.)

1. .A:ro.n-, AND NAVY-COURTSáM:ARTIAL-JURISDICTION-DESERTION.
'Themilitary courtshave�~�u�r�i�s�d�i�c�t�i�o�n�. to try all military offenses,committed

by 'partiesenlistedin the mIlitary servioeof the United States,amongwhich,
is, the offenseof desertion. '

2.,SAHE.-,.J'U,RISDICTIONOF, �C�I�V�J�~ AND MILITARY COURTS.
The civil courts haveno /l.uthority to review, control, or in anymanneriná

,taderewith the actionof the milite,ry tribunals,while, regularly, engagedin
thee:J;erciseof their apPtopriatejurisdiction.

8. EiAHE.....STATUTE OF LIMITATIONS. ,
The barof the statuteof limitations providedfor in the103darticle of war

in the Caseof a partychargedwith desertion,is a defense,to besetup in the
case,which the military courttrying thecharge,ha,sjurisdictionto determine
for �i�t�s�e�l�~�, without interferencefrom thecivil courts.

4. SAME-TWo YEARS' LWITATION." " ,"
The provisionsof the103darticle of war. providing, that, "no personshall

be,liable to be tried andpunishedfOr anyoffense,whichappearsto havebeen
comlllitted,,more th/in two years before the �i�s�s�u�i�n�~ o,f the order for such
trial," is applicablf3to:thll offenseQfdesertion;and It is, theduty of 'courtsá
martial ,as to this offensea,swell as'iIi all caseswithin its terms,to give full
effebtto this Pfovisionof the statlJte;, ,

IS. S.A:M:E-DESERTION OF MmOR.' ", '
, A minor over18 andunder21 yearsof age,who enlists in,the armyof th'6
UnitedStates,with6uttheconsentof his parentor guardian,cancommit the
military offense,of,desertion.andthe military tribunals �~�a�v�e jurisdiction t()

, try a minor soenlistingupona chargeof �~�e�s�e�r�t�i�o�n�.

6. SAHEl-CIVIL COURTS. ",',' ",'
Thecivil courtshavenoJurisdictionto dischargea'minor,who enlisted'in

the army, in violation of section1117of the RevisedStatutes,who is in,cusá
tody of the military tribuna,ls,awaiting8 trial, orderedto takeplacebeforea.
court-martial.upon8 chargeof desertion.

(Sllllab1l8 b1J the Oourt.)' ,

On HabeasOOryus.
BeforeSAWYER, circuit judge, and HOFFMAN, district judge.
Ward McAUister, Jr., forpetltioner.
H. B. Burnham,Dep. JudgeAd; Gen., for �r�e�s�p�o�n�d�e�n�t�~

SAWYER, J. The petitioner, a native of SWitzerland,on April 17,.
1873,enlistedas a soldier in the United �S�t�a�t�e�s�'�~�r�m�y�, for the term of
five years,at JerseyCity , NewJeraey,declaringatthetime, that hewas
21 yearsof age,and taking theulrualoathof enlistment'foundon page-
74, par. 76,U. S. Army Regulationsof 1881. He wasassignedto duty
in CompanyD, Twenty-first United StatesInfantry. He servedas llo

soldier,oneyear,onemonth,and2Tdays,receivingthe pay,andallow-
ances,providedby law, up to, and including,April 30, 1874. On June-
10, 1874,he desertedat Camp Warren, Oregon, taking his gun and
equipmentswith hiro. On November12, 1886, he, voluntarily, sur-
rendered,as a deserter,to the commandingofficer at the presidio,and
uponsaidsurrenderhe presentedto the officer an affidavit, in which he-
stated,that he was born in Switzerlandon November2, 1853,and �a�n�~
nexedtheretowhat purportedto be, an official certificateof the proper


