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Erery Naw Warcr Co. v. MEYER and others.!
(Cireuit Court, K., D. Missourt, E. D, April 22, 1887.)

ASSIGNMERT FOR BENEFIT OoF CREDITORS—BY PARTNERsHIP,
Under the Missouri statutes, a conveyance by a member of a firm of indi-
vidual dproperty, in payment of a firm debt, will not be invalidated by or con-
sidered a part of a general assignment made by the firm a day or two later.?

In Equity.
Dyer, Lee & Ellis, for complainant.
Krum & Jonas, for defendant.

BREWER, J., (orally.) In the case of the Elgin National Watch Com-
pany against Henrietta Meyer and others, the bill is framed for the pur-
pose of invoking that line of decisions in the federal courts to the effect
that where an insolvent debtor, with a single intent, and at about the
same time, executes several instruments disposing of his entire property,
they are to be considered as tantamount to one general assignment. That
line of decisions has been followed since I have been on the bench, by
myself, undér protest, not believing it to be a true construction of the
Missouri statutes; but I have hitherto been alone in that view, so far as
the various federal judges in this state are concerned. I am glad to say,
however, that. I have one with me now who thinks as I do as to the
proper construction of the statute. Be that as it may, the facts in this
case are that the firm of Eisenstadt & Co. executed a general assignment
for the benefit of creditors. One or two days before, individual mem-
bers of that firm, having individual property, conveyed that property in
payment of some of the firm debts. In one case, at least, the purchaser
paid into the partnership the difference between the amount of his debt
and the purchase price.

Now, in equity, the firm property is looked upon as a primary fund
for the payment of firm creditors; individual property, as a primary fund
for the payment of individual creditors. It is doubtless true that the
individual property. may be reached for firm debts, if the firm property
is insufficient, but it is only a secondary liability; and itis also true that,
if the individual property is not sufficient for the individual debts, the
individual’s interest in the firmy property may bé reached for the payment
of such debts; but in each case the primary fund is the fand of the debtor,
—in the one case of the partnership,—-the partnership assets; and in the
other, of'the individual member of the firm,—his individual property. It
is therefore to be regarded that the individual property of the individual
debtor ig'in his control, and not subject to the control of the firm. = The
firm, as & firm, cannot reach it.

1 See 29 Fed. Rep. 225.

3 A partner has the right, as against his individual creditors, to convey his individual
property in satisfaction of firm debis. Gallagher's Appeal, (Pa.) 7 Atl. Rep. 237.
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Under those circumstances, we think it would be carrying the doctrine
beyond the true limits, even accepting the present doctririe as a correct
interpretation of the statute, to say that the individual member of a firm
cannot dispose of his individual property in the payment of any debts
for which he is personally or secondarily liable without subjecting him-
self to the rule that it is to be classed as passing under the general as-
signment. In that view of the case, the decree wiil be for the defendant.

GrLmpeN v. Unton Pac. Ry. Co.
(Circuit Court, D. Nebraska. May 6, 1887.)

1. PuBric LANDS—LAND GRANT—RAILROADS-—PRE-EMPTION. -

A portion of an odd section within the limits of the Union Pacific Railway
land grant, settled and entered under the pre-emption Jaws of the United
States at the time of the filing of the map showing the definite location of the
road, is not within the land grant of the road; following Kansas Pac. R. Co.
v. Dunmeyer, 118 U. 8. 629, 5 Sup. Ct. Rep. 566.

2. SaME—PRE-EMPTION ENTRY—CANCELLATION—CONCLUSIVENESS.

Complainant entered a tract of land undeér the pre-emption laws of the
United States, May 14, 1864, paying for it with a land-warrant, and received a
receiver’'s receipt for it. December 12, 1868, the commissioner of the general
land-office canceled this location and entry. 'Complainant having no notice
in advance that such cancellation would be made, and not knowing of it till
the following summer, never appealed from the order of cancellation, Heid,
that the decision of the commissioner was not conclusive against complainant,
through his failure to appeal, since section 2278, Rev. St. U. 8., which provides
for appeals from the decision of the commissioner, applies in terms only to
contests between settlers, since complainant, in regard to the decision of the
commissioner, was entitled to a day in court, which he had not had, and since
the decisions of the land department are conclusive of questions of fact only,
and not of questions of law.

W. H. Munger and J. M. Woolworth, for complainant.
A. J. Poppleton, for defendant. :

BrewER, J. The defendant holds the legal title to the E, # of the N.
E. 1 of section 31, township 18, range 10, in Washington county, hav-
ing received a patent therefor on March 26, 1875. The complainant
claims to be the equitable owner, and brings this bill praying for a de-
cree, adjudging that the defendant holds this legal title in trust, and
ordering a conveyance of such title to himself.

The facts are these: On December 16, 1863, defendant filed in the
department of the interior a certified map, showing the general route of
its line of road for the first hundred miles west of the Missouri river,
and on the {wenty-fourth day of October, 1864, filed its map showing
the definite location of such road. The land in controversy is within
the limits of the land grant of defendant, and was patented to it as a part
of its grant under the acts of July 1, 1862, and July 2, 1864. Pruior to
the filing of the map of the general route, as above stated, and on the first



