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It maybe true on thehearingthatall of thesedamaging.allegationswill
beriegativedby :the proof, but {or the presentthecQurtwill entertain
jurisdictionandwill proceedto hearevidenceuponthe merits.

KELLERM:A:Nl1, AULTMAN and others.

, ,i,,' (Oi'T'cuit Oourt. 11.:Nebraltka. May 12, 1887.)

11 JyQG:M;ENT-:LIEN-DATliJWIUJN AIJ.'TACHES. ,"
, ,An owneroflandocclJpiedhasahomesteadfrom 1873to January17, 1883,
. on whieh date he conveyedit to, anotherperson. On Fe.bruary4, 1888,dur-

ingtheJanuary,;term of the COUlIt, a judgmentwas'renderedagainsthim in
a.suit,pegun�i�n�,�~�8�8�2�. Held, thatiUl)der;Codll Civ. Proc.Neb. !\ 477, by whichajUd$nlentis madea lien ul?onland from thefirst day of the term at whiqh
the judgment is rendered�i�D�'�a�~�I�' Mseswhere the actidn iiI commencedat a
term1)fcourtpriorto that,in which the judgmentis' entered,áthe lien of the
judgwentwascarril!d backto, the'commencementof the Januaryterm, 1888,
andtool,i.: priority in �'�l�a�t�~ .:>ver thecC,lDveyance.

2. �H�O�M�E�B�T�l�i�:�~�~�A�~�3�A�N�D�O�N�M�E�N�~�U�P�G�1�t�m�N�T�-�D�O�R�M�A�N�T LIEN¥
. Unác'3r.ih.homesteadexemption:law of Nebraskaof 1875;(Sess.Laws Neb.
187!i,'e.4ii,Jsection1 of which enactsthat the homesteadexemptionshall
�e�~�i�s�t .spll/ngasthe same�s�h�~�l�I �.�b�e�'�o�.�w�n�~�d and �o�c�c�u�p�i�~�d by.the �d�e�~�t�?�r fiS such
homestead;"a'judgmentagamsttheownerof land IS a henwhich remains
dormantwlile the land is occupied.as a homestead,butit becomesliving
ando:per.a,tiveassoonas by cQnveyanceor �o�t�h�e�r�w�i�s�~�\�t�h�e homesteadoccupa-
tion is abandoned. . .

3. S..urlrl"::'EXTE:N10F RIGHT. .
.,ThE! NebtRskti.:statuteof 1877j'Which.without in termsrepealingtheexist-

ing l",w. providedthat thehQmesteadof everyfamily shouldbe exemptfrom
jUdiciaLsa1ewheretherewasnospecialdeclarationof the statuteto the con-
trary,didnot supersedethe provisionof theprior statuteWhich limited such
exemption�~�o thedurationof the homesteadoccupation.

In. Equity�~ . Bill to restrainsaleof landsin execution.

�B�R�E�w�E�R�r�C�~�J�. This caseis submittedon demurrerto the bill. The
facts asallegedarebriefiyasfollows: From1873to 1883oneVan SIyke
owned and':occupiedthe land levied upon ashis homestead. January
17, 1883,hecoDveyedthe land to the plaintiff's grantor. The lands
exceedediUivalue $2,000. Thejudgmentof Aultmanv. Van Slyke,was
obtainedonrnotes,datedonOetober1, 1878, in a suit commencedOc-
tober 31, Hl8'2,' in which summons,wasservedNovember3, 1882,an-
swerfiledáDecember4,1882,,andjUdgmentrenderedFebruary4, 1883.
Thisjudgmentw8s.attheJanuaryterm,1883; the term commencing011

the �f�i�r�s�t�M�o�n�d�~�y�i�n January,1883,andbeforethe conveyanceabovere-
ferred to,toplaihtiff'sgrantor. At the time of filing this bill execution
had been:levied upon the land unCler the judgmentabovestated,and
this action is broughtto restrainBuchsale.

Threequestionsarise:
First. Did the fact that the judgmentwas not rendereduntil after

the conveyanceby Van Slyke, thejudgment.uebtor,preventit from be-
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comingalien? Section477 of the Codeof Civil Procedurereadsas fol-
lows:

"The landsandtenementsof thedebtorwithin thecountywherethe�j�u�d�g�~
mentis renderedshall beboundfor thesatisfactionthereoffrom the.firstday
of the termat which the judgmentis rendered;but judgmentsby confession
and judgmentsrenderedat the sametermat which theaction is commenced
shall bind such lands only from the dayon which such jUdgmentsare�l�'�e�n�~�'
dered." '

As theaGtion in �w�h�i�c�l�l�~�h�e judgmentof Aultmanv. VanSlykewas �r�e�n�~
deredwas commencedbeforethe Januaryterm, the plain import of the
languageof this sectioncarriedthejudgmentlien ,backto the first of the
term, and to a datebeforethe conveyanceof Van Slyke. This section
is identicalwitll thosefoun(i in the statutesof Ohio arid Kansas,and has
by thecourtsof thosest;ates,aswell as of this, receiveda uniform �c�o�n�~
atruction. Sankv. Baldwin, 3 Ohio, 65; Jacksonv. Luce,14 Ohio, 514;
Da'1Yi8 v. Mesaenger,17 Ohio S.t. ,231; Ki8er v. Sawyer,4 Kan. 593; Millf:r
v. Finn, �l�~�e�b�.�; 294; Colt v. Dubow,7 Neb. 393. In this last Cllse the
courtusesthis language:

"The1'ule'will not bequestionedthat.underour.statutesrelatingto, jUdg-
mentJiens,aU judgmentsrenderedduring the term in actjons commenced
prior �~�h�e�r�e�t�o "are,liens on all the landsof thedebtor,within thecountyfrom
the first dayof term." '

These authorities,especially those froD;1 the:suprewecourt of this
state,construingtheeffectof oneof its statutes,putsthequestion.at rest.

The secondquestion is this: Concedingthat the judgmentwas no
operativelien so longusVan Slyke continuedin the occupationof the
premisesasa homestead,did it becomeliving andope,rativeat the time
it ceasedto be his homestea.d? This is a matterdependingentit;eljr.upon
the statutesof Nebraska,in whose constructionit is the duty of this
court to follow the decisionof the supremecourtof the state. That.the
matter of exemptionis determinedby the law in force at thetime of
making the 'contract,is in accordancewith the generalrule prevailing
in respecttheretoaffirmed by that court in Dorrington v. Myer8, 11 Neb;
388,9 N. W.Rep.555. The contractupon which the judgmentwas
renderedwasenteredinto in 1878.

In 1875 the legislaturepasseda homestead�e�x�e�~�p�t�i�o�n statute,(Sess.
Laws 1875,p. 45.) The first section,defining the extent,ofthe exemp-
tion,providesfor suchexemption"so long as the sameshall be owned
and occupiedby the debtorassuchhomestead." Construingthat stat-
ute,the supremecourt hasheld that a judgmentis a lien upona home-
stead,dormantwhile the homesteadcontinues,but living andoperative
so soonas by conveyanceor otherwisethehomesteadoccupationis aban-
doned. Bankv. Carson,4 Neb. 501i Dorrington v. Myers, fmpra.

In 1877, by an act approvedFebruary13th, the legislatureamended
sftid section1 of the actof 1875,but did notby suchamendmentrepeal
or modify the provisionsasto the durationof thehomesteadexemption.
Of coursethe sameconstructionwould still have to be put upon the
statute,andif that wasthe entirelegislationof the yeartherewould be
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noroomfor question. But, onthenineteenthof February,s,ixdaystbere-
after, the legislatureenacteda newstatute,which, not in termspurport-
ing tb'repealany existing legislation, was taken largely if not entirely
from'thestatutesof Iowa.

In Lambv. Shays,14 Iowa, 568, the Bupremecourtof that statehad
construedits statute as authorizinga judgmentdebtor to convey his
homesteadfree frOm the lien of a judgment; and the complainantrests
upon thefamiliar doctrinethatwhereonestateadoptsthestatuteof an-
other it adoptsit with the settledconstructionplacedupon it by the
supremecourt of the state,frornwhich it is taken. I do not find that
the SUpremecourt of Nebraskahaspassedupon the questionnow pre-
sented;perhaps'may neverbaveto,as in 1879 the homesteadlaw was
substantiallychanged. I do not ',doubt the force of the rule upon
whiCh �c�O�~�'�p�I�~�i�n�a�n�t rests,but am constrainedto think it not operative
in this ,case. Thefirst sectionof the act of February19, 1877, reads:
"That wberethereis no specialdeclarationof thestatuteto thecontrary,
the homesteadof everyfamily, whetherowned by the husbandor wife,
is exemptfrom judicial sale." In Iowa therewasno other statute,and
of coursefull andsweepingfOTce was given to this broadlanguageby
the supremecourt of that state; but in Nebraskathere was a statute,
not in termsrepealedby this act, which limited the homesteadexemp-
tion to the durationof the homesteadoccupation,andby which a judg-'
mentrernainedalien thoughdormantduring such occupation. There
wasthereforewithin the termsof thiil sectiona specialdeclarationof the,
statuteto the contrary; one limiting the sweepingeffect of its general
language. A similar observationmaybemadeupon a subsequentsec-
tion Upon which thesupremecourt of Iowa placedmuchstress,to-wit,
the oneauthorizinga debtorto changethe limits of his homesteadby
changingmetesand bounds,or to changeit entirely, for the sectioncon-
tainsthis proviso,that "suchchangesshall not prejudiceconveyancesor
liens madeor created'previouslythereto." Now, if, as held by the su-
premecourt of Nebraska,a judgmentis a lien upon the homestead,dor-
mantonly whilethehomesteadcontinuesandspringinginto life andforce
whenthehomesteadoccupationis abandoned,then this sectionauthoriz-
ing a changeof homesteadmustby its termsnot prejudicethis judgment
lien. I think, therefore, the abandonmentof the homesteadby Van
Slyke operatedto revive the dormantlien of this judgment.
It follo'ws,therefore,without consideringthe third question,that the

dmllurrer to the bill must be sustained. If complainantthinks shecan
makea better caseshe may take leave to amendher bill by the July
rules.
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(Oircuit Oourt, D.Oolorado..May24,1887.)

JUDGMENT"":'SETTING ASIDE IN EQUITY-CO:RRffi..rrON OF JUDGE.
Thetrial �~�u�d�g�e wentto theoffice of thedefendant'scounselto notify him to

beprMent In courtat a certainhour, whenhewould dischargea hungjury,
but merelysent a messageto thesame�e�~�e�c�t to the plaintiff's counsel. On
thesecondtrial, which was heardwithout a jury, he spokeharshly to the

.plaintiff for a formal omissionbv her, whentaking theoath,andhedecided
thecasein favor of the defendant,uponthe conclusionof oneargumentfor
the plaintiff,without hearing �a�r�~�u�m�e�n�t for thedefendantor further argu-
mentfor plaintiff from herprinCIpalcounsel. Thedefendant'scounselwas
seendurilig the progressof the casein the judge'schambers�a�d�j�o�i�n�i�n�~ the
court'room; where he WlUl w;aiting for court to open. Held, in a SUIt .in
equity by theplaintiff to set the judgmentaside,becauseof the corruption
of the judge,thatthesefactsshowednot eventhe slightestmisconductupon
his part.

In EqUIty.
T.A. Greim andH, B. Johnson,for complainants.
T. D. W. Yonleyand�J�~ N. Stevens,for defendants.

BREWER, J., (HALLETT, J., concurring.) The facts in this caseareas
follows: In thefall of 1883, Mrs. Newton,oneof thecomplainants,was
the owneráof a ranchnear the city of Denver,which wassubjectto two
liensof $6,000. Negotiationswerehadbetweenher, herhusbandacting
as her agent,andone E. F. Lamb, which resultedin an agreementfor
theconveyanceof this ranch at an agreedprice of $15,000;purchaser
to assumethe paymentof the liens of $6,000,andto pay herthe bal-

.ancein dry goods. In pursuanceof this agreement,a deedwas made
by her and.herhusbandto Mrs. Vira Lamb, the wife of E. F. Lamb.
The dry goods,which were packedin boxesstoredin a warehousein
Denver,were delivered to her, and by her disposedof at private sale
andby auction. Within 14 daysafter this conveyance,Mrs. Lamband
her busbandconveyedthe land to J. JayJoslin,who thereafterconveyed
it to the ArapahoeLand & Cattle Company. As a matterof fact, Jos-
lin wasthe ownerof thesedry goods,andLamb in the transactionswas
acting simply as his agent. Mrs. Newton,on examination,found the
goodsto be far from such as she claims they were representedto be.
Neverthelessshe sold and disposedof themas heretoforestated. She
daimsthat shewas ignorant of the fact that Joslin was principal, but
supposedall the time that thegoodsbelongedto Lamb, and that, after
shehad discoveredthe inferior quality of the goods, sheinstituted no
suit, becauseshefound thatLambwasinsolvent;but, aitersomemonths,
ascertainingthat Joslinwas the real party in interest,she commenced
an action againsthim in the district court of Arapahoecounty for a
breachin warranty of thesegoods. Answer was filed, and the cause
went to trial, which resulted in a verdict in her favor. The judge of
that court setasidethe verdict. Thereuponshedismissedthat action,
andcommenceda similaraction�~�n thesuperiorcourtof Denver,in which


