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case,for I think �i�~�w�o�o�l�d be improperto assume,in anyrespect,theat-
titude of a court of error; I have simply mentionedthesemattersto
show,that therewerequestionsto be decided,and that only intensityof,
personalfeeling could lead to the assertionthat the judgmentwas so
grosslyand manifestlyerroneousandunjustasto beevidenceof corrup.-
tion. I havenohesitationin sayingthat thereis nothingin thecasebe-
fore me thatjustifiesa declarationthatthis judgmentwasacorruptone.
I think this endsthe case; Counsel,it is true, insists that, although
this judgmentmight be conclusivein favor of,JosHn,it would not be
conclusivein favorof Lamb,who actuallymadetherepresentations;and
that in this proceedingcomplainantsareentitledto a finding as against
Lamb,andanadjudicationthat the amountthus found isa lien upon
the land, even in the handsof the cattlecompany. This is a mistake.
Joslinstandsby thejudgmentof thesuperiorcOurtacquittedof wrong,
andthetitle he held wasfree from any burdenáof lien in favor ofthesl'
complainants. Holding suchtitle,heconveyedit to thecattlecompany;
andwhileitmaybetrue---:-andasto that I expressno opinion-thatthat
judgmentind"avorof Joslin is no protectionto Lamb, still any relief
ag8.insthimmustbe soughtby an actionat law,andnot by this �e�q�u�i�~
table l>:roceeding. '

.A deCreewill beentereddismissingthe bill.

CENTBALTauST Co. OF NEW YORK 'V. EAST TENNEssEE,V. & G. R.
Co. arid others.

In re Intervening Petition of MILLER.

Ç(JirouitOourl, N.D. Georgia. December81.18861

1. RAn.BoAD �C�O�l�l�l�P�A�N�I�E�S�-�M�O�R�T�G�A�G�E�~�M�A�R�S�H�A�L�I�N�G ASSETS.
In a.suit to foreclosea mortgage.upona railway extendingthroughseveral

states;"'hErreoriginalbill is filed in Tennessee,andancillarybills in Georgia,
AlabariJ:a;andMississippi,uponapplicationto the ancillary court,in Georgia,
.by a judgmentcreditorof theJP,ortgagor,to haveanorderagainst.thereceiyer
topayhis'claim out of the earningsof the mortgagorthatwere on hand'at
the date of the appointmentof the receiver,held,�d�i�s�m�i�s�s�i�n�~ the petition
withOut:pl'ejudice,that the c.ourt in Tennessee.in which the orIginal bill was
filed, anduponwhoseordetsthll receiverhad paid.out all of thefunds �c�~�m�·
�i�i�l�~ to his hands,is the propertribunal to which il. jUdgmentcreditorshould
makeapplicationfor relief. .

S. BAllm �~�J�U�D�G�l�l�E�N�T CREDITOR-PERSONALINJUlUEs:-PRIORITY- EARNINGS OR
CORPUS OF ESTATE. ' ,

A creditorhavinga judgmentfor personalinjuries againstthe mortgagor,
growing out of torts committedby it before the receivership,iS8 general
cr,editor,andhis judgmentis not -entitled to priority of Slltisfaction out of
theearningsof thereceivership,andalortiori not out of the corpUII of the es-
tate.

In Equity.
R. B. Trippe nnd MtCarny&.JValw, for petitioner.
Bacon& Rutherford,P. Q. Mynatt, and W. M. BaxterJ conttrG.
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PARD:a:E,J. The petitioner's�\�c�l�a�i�m�i�'�~�s basedon acertain judgment
renderedin his favoragainst.theliefendantcompanyin thesuperiorcourt
of Whitfield county, Georgia,on:thel thirteenthday of October,1884,
basedupon personalinjuries to petitioner'sson, inflicted by the negli-
genceofdefendant'sagentain themonth of November,1881. The in-
terventionwasfiled in this coud;'ApriL26, 1886; praying for leave to
file the claimin this cause,to be 'paid out.of tlle proceedsof the saleof
said defendant's.propertyorderedheretoforeto be sold, as appf'.arsby
the records,referringta theancillarydecreeoHoreclosurerenderedin the
court, March,á27,1886. On,tl:iisintervention,this court (McCAY, J.,
presiding)madethe following order: "The foregoing petition read and
considered,andit is thereuponorderedthat theprayerof petitioner be
granted."

Somecontentionhasbeenhadast(j the force i:m<i effe(,ltof this order,
butit seemselearthat it was inre,ndedasanorderto permit the filing
and hearingof theclahn, and not asan absolute'ex parte orderthat the
claim should be paid. TheáproceEdingsin this causehave been,from
the first ancillary to the main.suit for the'foreclosureof a.mortgageáona
railway line: extending,into' theástatesof .Virginia,áTennessee,.Georgia,
Alabama,and Mississippi,institutedandcarriedon in theUnitedStates
circuit court for the Easterndistriut of Tennessee,at Knoxville, Tennes-
see. The court having control of the main suit has, of course,direct
control of the receiverappointedin thecase,of all moneyscomingto his
hands,of the distributionof thesame,andof thedistributionof all funds
derivedfrom the saJeof propertysold underdecreesin the cause.

n fdllows.thatif any accountis to ,be'takenof the: �f�u�n�d�s�~�l�h�l�l�l�t�c�a�m�e�t�o
the receiver'shands,and of the earningsof the railway propertywhile
in thereceiver'shands,andof thedispositionmadeof Iilll funds,in order
to determinethe existenceof a 'priority of any lien; suchaccountshould
be takenin the main cause,and.,cannotbe takenin any,ancillarysuit,
where the court bas no possessionof the fund. For instance,on this
hearing,it is. admittedthat $75,000cameinto the handsof the receiver
on his taking possessionof therail �~�a�y property,andthaUhesamewere
earningsof the propertyprior to the receivership. This fund wascon-
fessedlysubject to the liens' for labor �a�n�d�s�u�p�p�l�i�e�~ by which it was
earned,andhasbeenlargely, if not ei1tirely, so applied by the court in
the main cause. Now, if any one has a �l�i�~�n on suchfund, or on the
propertyof thecompanyby reasonof suchfund, sayfora judgmentre-
coveredagainst the companyprior to the receivership,an accounting
and marshalingof liensmustbe had,andsuchaccountingand marshal-
ing can only be.had in. one court, or.inextricableconfusion would re-
sult. So far, therefore,as petitioner'sright to be paid dependsupon
any eqUity resultingfrom thereceivership,or the managementand dis-
bursementof fundscomingto the handsof thereceiver,we cangivehim
no relief, andcan onlyrefer him to theconsiderationof thecircuit court
at Knoxville.

In the original decreeof foreclosure,TenderediIi the main suit, it was
orderedas follows: '.
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,"And thepurchasersof said'propertyat saidsalesbaIr.asapartof thecon..
siderationof the purchase,andin additionto the!lum bid, takethesaidprop":
erty upontheexpressconditi,onthat be or they.will payoff, satisfy,anddis-
chargeany,and all claims nQwpendingand undeterminedin eitheJ;"�o�~ said
courts accruingprior to the appointmentOf, the receiverthel'ein,or during
the receivership,which maybe,allowe.dor adjudgedby this court, asprior in
right to saidrespectivemortgages." r; I '

In thedecreeof March 27,1886,inthia' court, ratifying and adopting
thedecreeof foreclosure�r�e�~�d�e�r�e�d in themain suit,)t was, amOJ;lgo.ther
things, decreeq,.asfollows:

"That the a1;oresaid:deCl:ee.and thisdecree"shaUbe so construedas that
all claimsandinterventionsnowpendinginthiscausein thiscourt,:andhere..,
toforeor hereafterdeclaredby this court to belienson saidpropertyprior in
right ,to tJ,l.e,�s�a�~�d mortgages,and,all costsallowedby this ,c,ourt,shall be paid
by saidpurchaSers,in additiont<,l all othe:i;suInsin saidoriginal decreespec-
Ui'ed." . , '. .,

In the decreeconfirming thesalein themainsuit, andadoptedin this
court, July 30, 1886, it is provided-
"That thepurchasersshall takethe'said property,and that it be recited in
the deedthat theydo take the property,subjectto, and that the said pur-
chasersassun1eiandpay'off,. any andall debts,claims,anddemands,of whatá'
soevernature,now pendingand undeterminedin either of said courts,in
which original andaI\cUlarybills in this cause,are pending,which must be
allowedor adjudgedby this court, or either of said courts,whereancillary
bills arepending,asprior to allY rightsecuredunderthesaidconsolidatel1firs.t
mortgage:" ';,

From thes.erecitalsit clearlyappearswhat claimsanddemands�p�e�n�d�~
ing in this causein this oourtarechargesuponthepropertysold,andare
assumedby the purchasersat the foreclosuresale,to-wit, those claims
and demands,pendingherein,.that,this court shall adjudgeareprior in
right to theclaimsof the mortgagecreditors.

Thereisauthdrityfor holding-in fact, it is practicallydecreedby the
supremecourt of the United States-thatdebtscontractedby 'a railroad
corporationas a part.of the necessaryoperatingexpensefor laborand
supplies,or, for necessaryeqtiipmentor improvementof the mortgaged
property,�a�r�~�,�p�r�i�v�i�1�E�;�g�e�d debts,entitledto be paid out of currf)nt income,
if the mortgagetrusteestakepossession,or if a receiver is appointedin
a foreclosuresuit. Fosdickv. SchaU,99 U. S. 225; Burnhamv. Bowen,
111 U. S. 776,4 Sup.Ct. Rep. 675. And if currentearningsare used
for the benefitof mortgagecreditorsbeforecurrentexpensesarepaid, the
mortgagesecurity is chargeable,in' equity, with therestorationof the
fund which hasthusbeenimproperlyappliedto their use.

Generalcreditorsoia railroadcorporation,which includesthoseclaim-
ing damagesfor negligencein operatingthe railway, have never been
held as having any privilege on the incomeof the property,much less
on the Co711U8of the property; but therearemanycasesto the effect that
no such.privilegeor equity exists. Davenportv. Receivers,2 Woods,519;
.In re DextervilleManuj'g Cb. v. Receiver,4 Fed.Rep.873; Hiles v. Receiver,
14 Fed. Rep.141; Herveyv. IUinoia Midland Ry. Co., 28 Fed. Rep.169;
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Olyphantv.St.LouisOre k Steel ;00.; Id.729j Central 7hMt 00. v. Wa--
bash;St.;L.ctP. Ry. 00., ld. 871.
. �~�h�~�:�,�p�e�t�~�t�~�o�n�~�r�'�s claim �a�l�i�1�a�i�~�s�t�,�t�h�e�1�'�l�l�.�i�l�r�o�a�d compan;ris for personalin-
Junes;groWil1g out of the neglIgenceof the company'sagentsmorethan
�f�o�p�r�,�y�e�~�r�s�' 'pi,iQr to the ,suit for forecJosure; Neither on principle. nor
authoritycan we adjudgesucha �~�a�i�m to be prior in right to the �m�o�r�~
gagebondholders. .Whetheror notthere may be casesgrowing outof
the;cirliumstancesattendant'uportthecreatingof the mortgage,such.as
the notoriousbondingoftlie propertyfor sumslargely in excessof its'
costvalue, in which the mortgagorsoperatingthe roadought in equity
andgoodconscienceto De held asthe:mereagentof the'nlortgagebond-
holders/itis' not necessaryto decid-e'iii this case.

t ' ".! I

�;�~�E�U�M�,�A�N�, J. Ifaving'satwith�J�q�d�g�~�'�P�A�R�D�E�E on the hearingof �t�~�i�s
case,I concurboth in the reasoningandtheconclusionsof the foregOIng
opinion.

ARNOLD and others'/).DANziGER and another.l

(Circuit Oourt, E. D. LouiBiana. January18,1887.)
': '

1. INSOLVENCy-TITLE OF SVNDIe-LoillsiANA LAW.
In Louisianaall the propertyand rights of propertyof an insolventwho

makesa cession�p�a�s�~ to the,syndic.
2. PARTNERSHIP-PROROGATIONOF. , .

Wheretheextensionor prorogationof a partnershipis madeduring the
life of thepartnership,it cannQtb,e consideredasthe creationof a newpart-
nership. '.

B. PARTNERSHIP-PARTNEitmCOMMENhAM"':"LiABILITY.
A partnerin commendamcontributed$40,000to the partnershipfunds. Be-

'fore the expirationof ..the partnershipthe term wasextended. At that time
aUthe capitalof the firm badbeenlost, except$7,000of the moneyadvanced

, by thepartnerin comme7l4am. . Held, thatunderRev. Civil CodeLa., art. 2842;
whichlimits theliability ofapartner'in commendamto thesamwhich heagrees
to contribute,the Jilartner incom'f!le1lliamwasnot liable �f�~�r the deficiencyof
$83,000;theextensIOnnotbeingthe creationof a newpaI1nership,andthere
being, therefore,no agreementto furnish a further sum,or to makegoodthe
losson the sumoriginally contributed., , '

In Equity. On demurrer.
:The bill of complainants.inthis caseallegesthat on the sixteenthof

September,1882,-DavidDanziger"beingthen a dry goodsmerchantin
New Orleans"enteredinto partnershipwith Leon Godchaux,by which
Godchauxbecamea partnerin commendam,andadvancedto saidDanziger
the Sum of $40,OOOithesaid �D�a�n�z�i�g�~�r�,�c�a�r�r�y�i�n�g on $he businessin his
own name,as he �~�a�s�r�e�q�u�i�r�e�d�'�b�y thelaw of �L�o�u�i�~�i�a�n�a to do. That
agreementof partnershipwas madefor the termoftwo years,but before
the.expirationthereof,,on the eighthof May, 1884, they agreedto con-

1 Reportedby JosephP.Hornor, Esq.,of theNew Orleansbar.


