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Yoner v. EQurTaBLE an‘ Assur. So_c. and others.

_(G‘t’rcm‘l‘ C’g;wt, E. D Tennéssee. May. 12, 1887.)

Lire INSURANCE— WHEN Poricy. BRCOMES BINDING—CONTRACT WITH AGENT.
A policy of life insurance, upon due application, was issued under a con-
. .. tract with the local ageént, whereby it was substantially agreed that the agent
-should pay the first quarter’s premjum, and take the applicant’s note for the
same. The policy was mailed from the home office, July 28, 1885, and re-
ceived by the local agent, August 5, 1885, but was never actually delivered
* . into the possession of the applicant, who was taken 1ll:August 6th, and died
. September 9, 1885, . Held that, as between the applicant and the company, the
,policy became effective and binding when placed in the mail, July 28, 1885;
'?ggélf not then, certainly when it reached the hands of the agent, August 6,

In Equity. ‘
Creed F. Bates and Richmond & Clark, for complainant.
“De Wit & Thomas, for respondents. '

. Kzy, J." On the fourteenth July, 1885, W. W. Yonge made appli-
cation for insurance upon his life for'the benefit of his wife, the com-
plainant, to the defendant company. An examination of that date, by
-a medical examiner of the company, was made, and therisk was reported
‘as a good one. The papers were forwarded from Chattanooga to Louis-
ville, Kentucky, to general -agents of the company. - These agents discov-
ered an error or omission in the report of the medical examiner, and sent
that paper back for correction. This delayed matters for about a week,
at the end of which time the papers were forwarded to the home office
in New York. The action of the home oflice was favorable,and a policy
was duly executed and mailed to the general agents at Louisville, on the
‘twenty-eighth day of July, 1885, and by them was mailed to the agent
here, whom it reached upon the forenoon of the fifth of August, 1885.
He called at the office .of Yonge in the -afternoon to deliver the policy,
but did not find him.. Next day (6th) the agent learned that Yonge
‘was not well. The day following (7th) the agent called at Yonge’s office,
‘and learned that he was at home sick; not seriously, as was supposed.
On learning the agent’s business, a friend of Yonge’s,.and his associate
in business, tendered the premium, and requested that the policy be de-
livered to him. The agent declined to accept the premium or surrender
the policy, upon the ground that the policy did not go into effect until
the first premium was paid in the life-time and good health of the appli-
cant. Yonge’s illness grew more serious, and he died upon the ninth of
September, 1885. This bill was filed to enforce a surrender of the policy,
and to have it paid.

In addition to the facts already stated, the proof establishes the fol-
lowing: The agent of the company persistently urged Yonge to make
this application, when Yonge gave as a reason for not doing so that he
wag afraid he would not have the money to pay the first premium; or,
to put the matter in the agent’s language:
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“ Yonge hesitated to takea pohcy, because he said he could not meet the first
preminm. I then proposed to give him sixty days in which to meet his first
quarter’s premium, he to give me his note. He consented to this arrange-
Jment, and I made out his application, and he was immediately exa,mmed by
the society’s medical examiner.”

According to the view I take of this case, it is not necegsary to deter-
mine what effect the delays of the officers of the company have upon the
rights of the parties. The proof, shows that the policy arrived in the
morning, and Yonge was taken sick in the afternoon of the same day
If it had not been for the week’s delay caused by the mistake or omis-
sion of the company’s medical examiner, the policy would have reached
the hands of the apphcant no doubt, some days before his attack of
sickness. Again, it is shown that the policy was mailed in New York
eight days before it reached its destination. There is nothing in the
proof which accounts for this delay. But the case is decided upon other
grounds.

The agent who took the application states: :

“When I take an application, and send it to the society, if the apphcatmn
is accepted the policy is sent to me, and I must send either the money due as.
the premiuin, or return the policy; and if I takeanofe it is a personal matter,

and the note belongs to me. The soclety does no credit business, and looks
to me for the premium.” : .

As between the apphcant and the company, this contract was com-
plete.. There was left no act for the applicant to perform, so far as the
company was concerned. The agent was to pay oraccount forthe pre-
mium to his principal. It was as if Yonge had paid the money into the
agent’s hands. The consideration had moved from Yonge to the com-
pany, and no act remained but the right of the home office to reject or
accept therisk. The execution of the note was a personal matter between
the agent.and the applicant, but not as agent. He, a8 agent, could not
credit, so he states. The note was to be to him and for hlm The
company has no right to or interest in it.

May on Insurance, 64, says:

“ A policy purporting to be signed, sealed, and delivered, as required by the
charter, is complete and binding against the party executing it, though in
fact it remain in his possession, unless some further particular act be required
to be done by the other party to declare his adoption of it.” )

Again, the same author says, (page 71:)

“1t follows from the rule that the contract is completed when the proposals
of the onei party have been accepted by the other, by some-appropriate act sig-
nifying the acceptance; that the place of the contract is the place of the accept-
ance; and if an agent resident in one state, of an insurance company resident
in another, forwards the requisite papers to the home office, and a polxcy is
thereupon issued and mailed directly to the applxca.nt the contract is a con-
tract made in the state where the home office is situated; and since the ac-
ceptance is the test of completion, it would seem that a transmission by mail
to the agent, to be delivered by him-to the appllcd.nt, would have thelike
effect.” .. -

The same writer says, (page 526 )
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. “And, if the agent be authorized to receive the premium, an agresment be-
tween the.applicant and: the agent that the latter will be responsible to the
* company for the amount, and hald the-applicant as his personal debtor there-
far, is:a. waiver of the stipmlation im the policy that it shall not ‘be binding
till the premium is received by the company or its accredited.agent. The same
is true if the language of the pohcy is that the premlum shall be paxd before
the'pblicy shall become valid. s = . : A i

i conclude that ‘the poliey in fhls case became eﬂ'ectwe and binding
upon ' ‘the company when it was piaced in the mail in New York, July,
28, 1885. 'If not then, certalnly ol the mornirig of August 5, 1885
When it reached the hands of the agent here.

There w111 be a decree, therefore, in favor of the comphmant.

;‘(Czrcml C'owrt W D ﬁ'enneasee June 8 188’7) '

IS

1. Ommns—ExrunsmN oF Mo'rmm AXD CHILD—HALF-FARE ',I‘chms.

If the conductor refuse to pass a child traveling on half-fare rateé bedause

he believes it to be:over the limited a.ie and the mother also leaves the train,

she mipy récover damages, if the refus 1'be wrongtul, although the conductor

- offer to'pasd'liér upon her own ticket without the child. Itis’ unreasonable
in such n case to.ask a mother.to, leave her.child. L .

2. SAME—MEASURE OF DAMAGES. L '
If there be a reasonable dispute between the passenger and the conductor
-as to the validity of the ticket offered, and the passenger obstinately refuse
to pay the additional fare demandéd, when able to do that, and. insist on. be-
ing expelled from the train, the jury must take that fact.in mitigation of dam-
ages, and disallow any compensation for wounded feelings, although the con-
ggcgoi-lbe naistaken in his actxon Hall v. .Memphzs & 0. R (70., 16 Fed. Rep
[ oliowe : 4

At Law.

Mrs. Gibson purchased, at Atlanta; Ga., two whole a.nd two half tickets
to Memphis; Tennessee, at emigrant rates When she reached the Mem-
phis & Chatlestori road, Conductor Ramsey refused to pass the boy, be-
cause he believed hirh: to be over 12 years old, and - the mother and
her party left the train at Grand Junction. They remained. there three
days in the waiting-room, when the. railroad company brought them to
the city on the tickets that were rejected. No indignity or rudeness was
proved, and no damages, except the delay, and there was a verdict for
$100. oo :

_John D. Martin, for plalntlﬁ's. i

Wm. K. Poston, for defendants.

HAMMON‘D, J (omlly) The ejcction of the boy was the same thing
a8 the ejection of the mother, as it was unreasonable to ask her to leave
the child, under the circumstances,and’proceed on her own ticket, about



