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. “And, if the agent be authorized to receive the premium, an agresment be-
tween the.applicant and: the agent that the latter will be responsible to the
* company for the amount, and hald the-applicant as his personal debtor there-
far, is:a. waiver of the stipmlation im the policy that it shall not ‘be binding
till the premium is received by the company or its accredited.agent. The same
is true if the language of the pohcy is that the premlum shall be paxd before
the'pblicy shall become valid. s = . : A i

i conclude that ‘the poliey in fhls case became eﬂ'ectwe and binding
upon ' ‘the company when it was piaced in the mail in New York, July,
28, 1885. 'If not then, certalnly ol the mornirig of August 5, 1885
When it reached the hands of the agent here.

There w111 be a decree, therefore, in favor of the comphmant.

;‘(Czrcml C'owrt W D ﬁ'enneasee June 8 188’7) '

IS

1. Ommns—ExrunsmN oF Mo'rmm AXD CHILD—HALF-FARE ',I‘chms.

If the conductor refuse to pass a child traveling on half-fare rateé bedause

he believes it to be:over the limited a.ie and the mother also leaves the train,

she mipy récover damages, if the refus 1'be wrongtul, although the conductor

- offer to'pasd'liér upon her own ticket without the child. Itis’ unreasonable
in such n case to.ask a mother.to, leave her.child. L .

2. SAME—MEASURE OF DAMAGES. L '
If there be a reasonable dispute between the passenger and the conductor
-as to the validity of the ticket offered, and the passenger obstinately refuse
to pay the additional fare demandéd, when able to do that, and. insist on. be-
ing expelled from the train, the jury must take that fact.in mitigation of dam-
ages, and disallow any compensation for wounded feelings, although the con-
ggcgoi-lbe naistaken in his actxon Hall v. .Memphzs & 0. R (70., 16 Fed. Rep
[ oliowe : 4

At Law.

Mrs. Gibson purchased, at Atlanta; Ga., two whole a.nd two half tickets
to Memphis; Tennessee, at emigrant rates When she reached the Mem-
phis & Chatlestori road, Conductor Ramsey refused to pass the boy, be-
cause he believed hirh: to be over 12 years old, and - the mother and
her party left the train at Grand Junction. They remained. there three
days in the waiting-room, when the. railroad company brought them to
the city on the tickets that were rejected. No indignity or rudeness was
proved, and no damages, except the delay, and there was a verdict for
$100. oo :

_John D. Martin, for plalntlﬁ's. i

Wm. K. Poston, for defendants.

HAMMON‘D, J (omlly) The ejcction of the boy was the same thing
a8 the ejection of the mother, as it was unreasonable to ask her to leave
the child, under the circumstances,and’proceed on her own ticket, about
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which there was no dispute, althouOh the conductor offered to take that
course.

On the measure of damages the court adheres to the rule announced
in Hall v. Memphis & C. R. Co., 15 Fed. Rep. 57, that, whenever there
is a reasonable ground to dispute the right of the passenger to ride on
the. ticket he has, it is the duty of the passenger to pay the additional
fare demanded by the conductor, if able to do so, and rely on the remedy
to recover the amount before a justice of the peace or other competent
court, and that damages cannot be increased by an obstinate resistance
to the demands of the conductor, and by forcing him' to expel the pas-
senger from: the train. . The passenger can take that course, undoubtedly,
and sue for damages for 8 bréach of the contract or of the public duty
of the camer, ‘but his own tnreasonable conduct in renstmg a fairly
reasonable demand of the conductor can be taken by the jury as a miti-
gatlon ‘of damages, and will reduce them to nommal or actual damage
sustained by the delay.

If the question were one of contract only, the plamtlﬁ‘ could recover
no more than the $5.15 demanded, and by the paying of which all other
damage could have been prevented But thig is an action against the
carrier for hreach of duty as carrier, and.the plaintiff is entitled to re-
cover such damages for the expulsmn, if wrongful, as the j jury may de-
termine, upen - -the facts of -the case; and, because of the pecuhar nature
of such actions, the unreasonable conduct of, {'.he plamt1ﬁ' if the jury find
it so, can anly be taken in ‘mitigation of the damages to ‘be awarded by
their verdict.

A conductor cannot stop to try the dlsputed questlon of fact, and if s0
required, he must always take the passenger’s word as to the age of a
child, or involve his company in a claim for large damages for any mis-
take he might reasonably make. The company is responsible for the
mistake, but, in awarding damages, the jury will Iook to the ciréum-
stances, and say whether he was unreasonable in making the dispute,
or acting upon his honest belief that the child was over age. If it were
an infant of tender years, ahd he made the unreasonable claim that it
was over age, the jury would ‘award larger damages than if it were a large
and over-grown child, closely bordering on the limit, and having the ap-
pearance of being over thé age. In the latter case, the passenger would
be unreasonable to insist on rejection; and could then recover only nom-
inal or actual damages, to be confined to such extraordinary expenses as
were incurred by the delay and the loss proved to have resulted by the
detention; but no compensation for injured feelings or wounded sensi-
bilities or the like. The age of this child is disputed, and the jury is
required.to settle that question of fact. - If over the age of 12 years, the
plaintiffs can recover nothing; if under, such damages as the jury may
fix under the rule lald down. ‘
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- ‘ BARD v Cm:y OF AUGUSTA.
- (G'z’rc'uzt Oourt, .D. .Kamas. 1887)

1 RAILROAD Ooumnms—Momcrmr. Am—POWER To Issue Boxbps.

Section 4 of the Kansas act for the organization of cities of the third class,
{Comp. Laws Kan. 187,) which provides that such cities shall remain a part
of the corporatelimits of the townships in which they are situated, for vari-
ou urposes, including that of subscribing stock in aid of constructing rail-

3, does not exclude such cities from the power to issué railroad aid bonds.

2, SAME ‘

Under section 63 of the same act, which provides that the councll of such
cities shall take all needful steps. to protect the interests of the city in any
railroad leading from or towards the same, cities of the thlrd class are author-
iZed to’ become mterested in rarlroad enterpnses

3 BAM g

. Laws Kan. 1878, ¢. 107, as amended. in 1877 (Comp.. Laws, 792 ,) relating to

ald in the construction of railroads, expressly authorizes any ozty, upon_cer-

tain condltlons, to issue bonds for radroad purposes. :

At Law. On demurrer to complamt.
John '0'Day, for plamtlﬂ‘ .
8. 0. Thdcher, for defendant. ‘

g
H

BREWER,.,;I This actlon is on railroad aid bonds, and the question
presented by the demurrer to the second count of the answer is as to the
power of the deferdant city to issue such bonds; for, if the power existed,
the recitals i in the bonds cut off other defenses. The defendant is a c1ty
of the th1rd s3. ‘The act for the Orgamzanon of such cmes was passed
in 1871 Sectmn 4 reads as follow5' o

« Mum.clpal corpora.tlons regulated and governed by thle act shall be and re-
main a part, of the corporate limits of the municipal townsmps in which the
sime are sﬂ:qated. for all townshlp purposes of electing justices of the peace,
constables, for the purpose of building bridges, and subsctibing stock in aid
of constructing railreads.. -All elections for justices of the peace and constables,
and for issning township bonds for building bridges and ‘railroads, shall be
held at such place as. shall be prescrlbed for holdmg the townshxp elections.”
Comp Laws, 187..

‘This section'was amended in 1876 by the addltlon of two prov1sos and,
as:amended, took effect February 29,1876. Nothing néed be said as
to these provisos,, for it is conceded that. defendant d1d not come within
their scope.. - :

Now, the: contentxon of defendent is that under thls section, the sole
power of ‘issuing railroad: bonds was ‘in the townshlp, and therefore that
its'issue of such bionds was withont warrant of law.:| This is a miscon-
ception . of the import. of the section. . It does not: attempt to limit or
qualify any of the powers given by other portions of the act to the city.
It simply provides that the mere organization of the municipality into a
city of the third class shall not withdraw it from the territorial limits of .
the township, but it shall remain a part thereof for certain township
purposes.



