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- (G'z’rc'uzt Oourt, .D. .Kamas. 1887)

1 RAILROAD Ooumnms—Momcrmr. Am—POWER To Issue Boxbps.

Section 4 of the Kansas act for the organization of cities of the third class,
{Comp. Laws Kan. 187,) which provides that such cities shall remain a part
of the corporatelimits of the townships in which they are situated, for vari-
ou urposes, including that of subscribing stock in aid of constructing rail-

3, does not exclude such cities from the power to issué railroad aid bonds.

2, SAME ‘

Under section 63 of the same act, which provides that the councll of such
cities shall take all needful steps. to protect the interests of the city in any
railroad leading from or towards the same, cities of the thlrd class are author-
iZed to’ become mterested in rarlroad enterpnses

3 BAM g

. Laws Kan. 1878, ¢. 107, as amended. in 1877 (Comp.. Laws, 792 ,) relating to

ald in the construction of railroads, expressly authorizes any ozty, upon_cer-

tain condltlons, to issue bonds for radroad purposes. :

At Law. On demurrer to complamt.
John '0'Day, for plamtlﬂ‘ .
8. 0. Thdcher, for defendant. ‘

g
H

BREWER,.,;I This actlon is on railroad aid bonds, and the question
presented by the demurrer to the second count of the answer is as to the
power of the deferdant city to issue such bonds; for, if the power existed,
the recitals i in the bonds cut off other defenses. The defendant is a c1ty
of the th1rd s3. ‘The act for the Orgamzanon of such cmes was passed
in 1871 Sectmn 4 reads as follow5' o

« Mum.clpal corpora.tlons regulated and governed by thle act shall be and re-
main a part, of the corporate limits of the municipal townsmps in which the
sime are sﬂ:qated. for all townshlp purposes of electing justices of the peace,
constables, for the purpose of building bridges, and subsctibing stock in aid
of constructing railreads.. -All elections for justices of the peace and constables,
and for issning township bonds for building bridges and ‘railroads, shall be
held at such place as. shall be prescrlbed for holdmg the townshxp elections.”
Comp Laws, 187..

‘This section'was amended in 1876 by the addltlon of two prov1sos and,
as:amended, took effect February 29,1876. Nothing néed be said as
to these provisos,, for it is conceded that. defendant d1d not come within
their scope.. - :

Now, the: contentxon of defendent is that under thls section, the sole
power of ‘issuing railroad: bonds was ‘in the townshlp, and therefore that
its'issue of such bionds was withont warrant of law.:| This is a miscon-
ception . of the import. of the section. . It does not: attempt to limit or
qualify any of the powers given by other portions of the act to the city.
It simply provides that the mere organization of the municipality into a
city of the third class shall not withdraw it from the territorial limits of .
the township, but it shall remain a part thereof for certain township
purposes.
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A consideration of other legislation will make this clear. The bound-
aries of counties are prescribed by statute:: ‘All cities within the bound-
aries of a county remain parts of it for all county purposes. County
taxes are charged upon their property. County officers exercise all their
functions within their territory. Still the powers of the cities are not
affected by this territorial and corporate inclusion within the county.
Townships, on the other band, are created, and their boundaries pre-
scribed and changed, by the board of county commissioners. - Comp.
Laws, p. 275, § 16. They are complete municipal corporations, the
same as countles, and with like power of corporate action. Comp. Laws,
¢. 110." ‘By section 48 of that chapter, (Comp. Laws, 985,) no city of
the first or second class is included within the cotporate limits of any
township, but constitutes itself an independent township. So, when-
ever a city grows in population 8o as to become a city of either of these
classes, it thereby separates itself from the township within which it was
theretofore included, and such township officers as reside outside the city
limits cease to have any territorial jurisdiction within such limits. Bor-
ton v. Buck, 8 Kan. 302. These provisions make. plain the import of
the section quoted, and show that its scope is simply the retention of a
city of the-third class within the territorial limits of the township, for
certain township purposes. - The powers of the clty, as a city, are not
affected thereby.

Now, turning to the other sectlons of the act for t}fe orgamzatlon of
cities of the third class, we find that they are endowed with the ordmary
powers of a city, and, in addition, section 63 provides that “ the'council
shall také all needfal steps to. protect the interests of the city, present
or prospective, in any railroad leading from of towards the same; but
they shall' not take or subscribe any stock in any railtoad unless at least
two-thirds of the electors of such city voting at a legal election vote in
favor thereof.” This authorizes the city to become interested in railroad
enterprises, but prevents any investment therein, except upon the assent
of two-thirds of the electors. It would be difficult, with this legislation
alone, to deny the power of the defendant to issue these bonds. But
beyond this, and to remove any doubt, is express authority found in
chapter 107 of the Laws of 1876, as amended in 1877, (Comp. Laws,
792.) This, which is the latest expression of the’ leglslatlve will, au-
thorizes any county, any township, and any city, upon 'certain condltlons,
to issue bonds for railroad purposes. This ig the act recited in the bonds
sued on; and is clear and unequivoecal authority for their lssue by de-
fendant.

The demurrer will be: sustamed.
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: WATEINS: 9. REED,"

(Cireuit; .Oourt D Kansas. 118l87)

Lm;i:"ATIoN oF Ac'rrons-—RtmNmG OF, S’J.‘ATUTE ABSENCE FROM SraTE — TAX
TTLE
The Kénsas tax law, § 141, (Comp. Lawe, p. 967,) limiting the tlme for bring-
ing an getion to defeat or avoxd a tax'sale to five years after the recording of
the tax deed, except in cases where the tax hapg been paid or the land re-
deeined; 1§ to be construed in connéction with Code Civil Proc. § 21, which
: prowdeg }iat, if a person: be without the staté when any cause of action ac-
crues against him, the genod limited shall not commence.to run_ until he
comes into the state; and the running of the statute in favor of the holder of
a tax title’ w111 be suspended durmg h1s absence from the state.l

'

.- Motion - for a New Trial.. Do
-C.:N. Stérry, for plamtlﬂ’ ~€: e
: Utley & Martm, for defendant

{l) Y “

' ‘BREWER J. There ig but a emgle question in this ca;se a.nd that is
whether sectmn 141 of the tax law ¢€Comp. Laws, 967) prov:des within
itself, a completé and abselute limitation, unaffected by:any of the pro-
visions of the general limitation-article of the Code.of Civil Procedure,
and especially section 21 of said article. Section 141 reads as follows:.

“Any suit ot proceeding against-the tax purchaser, his heirs or assigns,
for the recovery of lands sold for taxes, or to defeat or avoid a sale or convey-
ance of land for taxes, except in cases where the taxes have been paid or the
land redeemed. as provided by law, shall be commenced within five years
from the time of recording the tax deed, and not thereafter. ?'

_.And section 21 of the Code of Civil Procedure, so far as is matenal to
thlS case, reads as follows:
¢ “If, when:a caunse of action accrues agamst a person, he be out of the state,
' the period limited for the commencement of an action shall not begin to run
until he comes. mto ‘the state.”

Does this exceptlon apply to section 141 Article 3 of the Code is de-
voted entirely to the matter of limitations. Section 15 provides “that
civil actions can only be commenced, within the periods prescribed in
this article, after. the cause of action, shall have accrued; but where, in
special cases, g different limitation is prescribed by statute, the action
shall be governed by such limitation.” Then follow several sections pre-
scribing different limitations for different actions. Besides these, there
are three or four sections making spe(nal exceptions to the general oper-
ation of the limitation clauses; as, for instance, the:legal disability of
the plaintiff, the absence or concealment of the defendant, or the failure
of the first action.

Now, it is contended by the defendant that this limitation section in
the tax law is unaffected by these various exceptions in article 3. The-

1Respecting the suspension of the running of the afatute of limitations by absence
from the state, see Wood v. Bissell, (Ind.) 9 N, E. Rep. 425, and note. See, also, Engel
v. Fischer, (N. Y.) 7 N. E. Rep. 300, Miller v. Lesser, (Iowa,) 32 N. W. Rep 250,



