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: WATEINS: 9. REED,"

(Cireuit; .Oourt D Kansas. 118l87)

Lm;i:"ATIoN oF Ac'rrons-—RtmNmG OF, S’J.‘ATUTE ABSENCE FROM SraTE — TAX
TTLE
The Kénsas tax law, § 141, (Comp. Lawe, p. 967,) limiting the tlme for bring-
ing an getion to defeat or avoxd a tax'sale to five years after the recording of
the tax deed, except in cases where the tax hapg been paid or the land re-
deeined; 1§ to be construed in connéction with Code Civil Proc. § 21, which
: prowdeg }iat, if a person: be without the staté when any cause of action ac-
crues against him, the genod limited shall not commence.to run_ until he
comes into the state; and the running of the statute in favor of the holder of
a tax title’ w111 be suspended durmg h1s absence from the state.l

'

.- Motion - for a New Trial.. Do
-C.:N. Stérry, for plamtlﬂ’ ~€: e
: Utley & Martm, for defendant

{l) Y “

' ‘BREWER J. There ig but a emgle question in this ca;se a.nd that is
whether sectmn 141 of the tax law ¢€Comp. Laws, 967) prov:des within
itself, a completé and abselute limitation, unaffected by:any of the pro-
visions of the general limitation-article of the Code.of Civil Procedure,
and especially section 21 of said article. Section 141 reads as follows:.

“Any suit ot proceeding against-the tax purchaser, his heirs or assigns,
for the recovery of lands sold for taxes, or to defeat or avoid a sale or convey-
ance of land for taxes, except in cases where the taxes have been paid or the
land redeemed. as provided by law, shall be commenced within five years
from the time of recording the tax deed, and not thereafter. ?'

_.And section 21 of the Code of Civil Procedure, so far as is matenal to
thlS case, reads as follows:
¢ “If, when:a caunse of action accrues agamst a person, he be out of the state,
' the period limited for the commencement of an action shall not begin to run
until he comes. mto ‘the state.”

Does this exceptlon apply to section 141 Article 3 of the Code is de-
voted entirely to the matter of limitations. Section 15 provides “that
civil actions can only be commenced, within the periods prescribed in
this article, after. the cause of action, shall have accrued; but where, in
special cases, g different limitation is prescribed by statute, the action
shall be governed by such limitation.” Then follow several sections pre-
scribing different limitations for different actions. Besides these, there
are three or four sections making spe(nal exceptions to the general oper-
ation of the limitation clauses; as, for instance, the:legal disability of
the plaintiff, the absence or concealment of the defendant, or the failure
of the first action.

Now, it is contended by the defendant that this limitation section in
the tax law is unaffected by these various exceptions in article 3. The-

1Respecting the suspension of the running of the afatute of limitations by absence
from the state, see Wood v. Bissell, (Ind.) 9 N, E. Rep. 425, and note. See, also, Engel
v. Fischer, (N. Y.) 7 N. E. Rep. 300, Miller v. Lesser, (Iowa,) 32 N. W. Rep 250,
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supreme court of the state has not definitely decided this. It is true
that ini- Walker v. Boh, 32 Kan. 354, 4 Pac. Rep. 272; Harris v. Curran,
82 Kan. 580, 4 Pac. Rep. 1044; Doyle v. Doyle, 38 "Kan. 725, 7 Pac.
Rep. 615, —there are some expressions which seem to sustain the claim
of the defendant. But it is also true that in Bonifant v. Doniphan, 3
Kan. 33, and in perhaps some other cases, there are intimations to the
contrary. The matter is not clear in my mind, but it seems a fair con-
struction of the various. statutes, and more in consonance with the rea-
sonable purpose of all limitation laws, to hold against the views main-
tained by the defendant. .. '

1. Statutes in pari materia are to be construed together ond to be made
harmonious if possible. Section 141, though in the tax law, is a pure
statute of‘ hmltatxon, and assuch should be made to harmonize with the
general provisions concerning limitations. . If it ‘were found in article
8; there would be. no doubt about the matter. ‘Does its mere locaf
tion compel a different conclusion? vy

2. The language in section 15, “where in specml cases 2 d1ﬁ"erent lim-
itation is prescribed,” refers to the general tule of limltatlon, arid 1ot to
the matter of exceptions. Thus, section 141 is to' be construed as pre-
scribing a general rule for actions against ‘the holders of recorded tax
deeds, and not to exclude excepuons whlch otherw1se apply alike to all
limlta%fon ?ronmns

¢ 8.+ Section 21 is general in" its terms ——“ when a cause;” riot a cauge
mentioned in this article, but any cause. Could language be more com-
pl‘ehenslve?

4. There seems no reason or justice in nging ah'exception in the case
of an ordinary action for the recovery of real estaté, and none in'case of
an action against the holder of a tax title. The fact that, by placing his
tax deed upon record, the holder exposes Limself to an action for the
recovery of possessmn, although he be himself & non-resident, puts him
in rlo different position than any other non-resident who is in actual pob—
session. Each may be sued, but each alike must be served by publica-
tion. 'While short statutes of limitation may be necessary to compel
prompt payment of taxes, why should non-residents be invited to invest
their money in tax tltles rather than in mdustﬁes of general beneﬁt to
the'state?

5. Not only is there no reason -for'a distinction in favor of the holder
of atax title, but in fact there seem weighty reasons for enforcing the
excéption, as against him; for by section 143, Comp. Laws, 968, by
simply placing his tax deed on record he authorizes the holder of ‘the
original title to institute an action for the recovery of possession. Such
an action is, however, to one in actual possession, at least, permissive,
and not obligatory. Muyers v. Coonradt, 28 Kan. 211. - Actual posses-
sion is ordinarily better notice of the-claim of title than the record of the
deed; and it would often tend to injustice to hold a party barred of all
remedy who failed to bring an action for the recovery of possession, where
the land' was ‘absolutely vacant, simply because ‘a tax ‘deed’ had been
placed on record more than five years.
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. For these among’ other-reasons ‘thus briefly stated, fn ‘the absence of
any express ruling by the supreme court of the state, I agree with my
brother FosTER, and overrule the defendant’s motion for & new trial.

i

Howrr, Adm’r, ete., and others v. Ownms and others.
(Oireuit C’om-t S D. Georm, E.D. April 6, 1887)

R!VIVAL—DEATH—ORDEB S'rmxme ov'r DECEDENT'S NAM.
. ‘Where an unconditional order signed By the judge and duly enrolled, strik-
ing the name of a decedent from the cause, was taken, and elght years there-
- after application was made for leave to-file & bill of revivor; in the absence of
. any explanation of the order of dismissal, leave to revive wxll not be granted.

(Syllabua by the Court,)

o Apphcatlon for Leave to Flle & Bill of Revivor,
. Charles N. West, for the motion.
~J. R, Saussy, for. the defendants

Sreer, J. On May 26 187 3 the ongmal bill in this case was filed
against Thomas E. Lloyd George 8. Qwens, and Julian Hartridge, as
the executors of Isaac M. De Lyon, deceased. - The bill alleged a devasta-
vit, and prayed a general account. In'1879, Julian Hartridge died tes-
tate, and Mary M, Hartridge qualified: as hlB executrix. On June 3,
1879, counsel for complainant took the following order: .

“ William K. Howth end others vs. George 8. Qwens and others.

'“The complainant suggests that sinee the last term of the court Julian
Hartridge, one of the defendants, has died, and on their motion it is ordered
that his name be stricken from the cause, and that the cause proceed against
the other deféndants. It is further ordered that the time for taking testimony
ln said case be extended to the first day of the next term. "

“JoserH P. BRADLEY, Circuit Justice.”

At this term the cause came on. for ﬁnal bearing and the defendant
George 8. Owens, for himself and as executor of Thomas E. Lloyd, who
bad long ago died, filed a plea in_ bar, setting forth the. fact that Mary
M. Hartridge, as the executrix of Julian Hartridge, was a necessary
party, and that the complainants having voluntarily dismissed the bill
as to her, by striking the name of her testator therefrom, that the action
was barred as to the co-executors. = This plea was demurred to, and this
court held that the bill having been framed for a general account of
trust. funds in the hands of trustees, that all of the executors were neo-
essary parties, and sustained the plea; also, holding that a plea for want
of proper parties is a plea in bar, and goes to the whole bill, - Howth v.
.Owens, 29 Fed. Rep. 722. The complainants now make application.for
Jeave to file a bill of revivor against Mary M. Hartndge, a8 executrix of
Julian Hartridge, and this is resisted by her. ca



