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it wasoccupied,becausethe Cherokeenation had a title and J;ight to
possessiti but, if congresshad meant by this act 'to include all land

, ownedby the Cheroke'es,the w6rds"setapart"would havebeenample,
and theword "occupied"wassuperfluous. Obviously,somedistinctive
matterwas intet'ldidto beexpressedby the use(])f that word.' Thesig-
nificanceof it is evident,from the languageof the provisoin article 2,
heretoforequoted.; Manifestly congressset apart,that 7,000,000acres
asa home,and that was thereafterto beregardedasBet apartandoccu-
pied, "becatlse.,"asexpressedin the preambleofthe treaty, "congress
wasintentupon'securinga permanenthome.", Beyond that, the guar-
antywasofanoutlet,.,-notterritoryfor residence,but for' passageground
overwhich theOherokees,mightpassto all theunoccupieddomaiuswest.
But whiletheexclnsiveright to this.outletwasguarantied,while patent
wasissuedconveyingthisoutlet,it wasdescribedlind; intendedobvibusly
asan outlet, and not as�~ a home. So, whateverrights. of propertythe
Cherokeesmay have in this outlet,it was not territory set apart for a
home,and is not territory, within the languageof the act of 1883, "set
apartand �o�c�c�u�p�i�e�d�'�~�b�y�t�h�e�C�h�e�r�o�k�e�e tribe. I think,therefore,that the.
district courtof K'a)1sashadjurislliction over the territory in which this'
offenseis chargedto have'beencommitted.

I am aware that in 'the caseof U. S. v. Rogers,:23 Fed. Rep. 658,
JudgePARKER of. the Westerndistrict of Arkanslts;has�~�x�:�p�r�e�s�s�e�d ,a dif-
ferentconclusion,andhas,held that thejurisdictionover this outlet still
remainsin the district court fot the Westerndistrict of Arkansas. I
havegivenhis carefUlandelaborateopinion thOroughstudYi andwhile,
accordingto thatopiriidn,theconsiderationwhich itscareflil preparation,
andwhich thedistinguishedability of that learnedjudge,compels,I am
unableto yield to the forceof his reasoning. Both thegeographicalar-
gumentandthe doubledescriptionin the actofiS83 lead me too. dif-
ferent conclusion,and to hold' that the jurisdiction over the outletis
vested in the district courtáof Kansas. The plea to thejurisdiction of
the districtcourtwiUthereforebe overruled,andthe casecertifiedbacK
to that courtforátrlal. '

CLUETT and othersv. CLAFLIN and others.

(Oircuit Oourt, S. D. New York. June7, 1887.)

PATENTS FOR WV:/£NTlONS-NOVELTy-!MPROVED SHmT-BosOMS.
The claims of letters patentNo. 156,880,of November17, 1874, to Robert

Cluett,for an improvementin shirt-bosoms,do not covera bosomof anydes-
ignatedcolor, size. or shape,or a binding of any particularvariety, or the
machineryor processesemployedin the constructionof the shirt. They are
simply for the combinationof a shirtábosom,boundon the outeredgewith a.
folded andstitchedbinding, attachedto the shirt-bodyby a separateline of
stitchingthrough�~�h�e binding. This, in view of all thatwasknownto theart
in 1874, is not invention, and the patent is void for want of patentable
novelty. . '.
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In Equity.
JamesA.Skilton, for complainants.
LouiJJ C. Raegenerand David'J.lim, for defendants.

COXE; J. The complainantsare the owners of letters patent No.
15.6,880,,grantedto RobertCluett, November17,1874,for an improve-
ment in shirt-bosoms. Theobject of the patenteewas-Jilirst, to avoid
the disfigurementof the bosom which follows from folding in the raw
edgesandloosethreadsthereof;'second,to staythe bosom,and renderit
lessliable to rumple; and, third, to preventthe wrinkling or fulling up
of anyoneof the layers of which it is composed. The shirt is con-
structedbyplacingtwo or more layersof clojih, composingthe bosom,
smoothly, onetipon the other. Their' edgesare then bound with a
folded strip of similar material,which, exceptat �t�h�e�n�~�k andyoke, ex-
tendsentirely;al'oundthe bosomI and is attachedthereto by a line of
stitches. The bosomis then placed upon the,shii'tbody,and fastened
to it by a secondline of stitchesthrough the �b�i�n�d�i�n�g�~ In other,and,
perhaps;plainerwords,:theallegedinventionconsistsin binding a shirt
bosoUl;and'afterwardssewingit throughthe binding to the body of the
shirt. A shirt so madewasfirstoproducedby the patenteein the spring
or early summerof 1874. The'claimsareasfollows:

"(1) In combinationwith a shirt-body,a shirt-bosom,bound on the outer
edgewith a folded andstitchedbinding, andattachedto the shirt-bodyby a.
separateline of stitching through such binding. (2) The shirt-bosom,S,
composedof two or morethicknessesof cloth,B, L, boundon theouteredge
with �t�h�e�~�i�n�d�i�n�~�. BI(, andsecuredto the sh,irt-front, F, by theline of stitch-
ing, 0." , ' ',' , '.

The defendants,fldmit that someof the shirts dealt in by them con-
tll.in the patentedfeatures,but they insist that the complainants'shirt
wasold ill 1874;,and,if not completelyanticipated,the stateof the art
wassnchthat the patentmustbe held'void for lack of invention.
. A voluminoull.massof tes,tilllonyhasbeenreturnedUPOll thequestion

of prior use. Thegreaterpart, however,may be laid aside,when it is
remembered that this defensemust be establishedby proof as explicit
and convincingas that requiredto convict a personchargedwith crime;
proof which preponderatesthe complainants'testimony not only, but
which satisfiesthemind beyonda reasonabledoubt. Theevidenceupon
this question�i�s�.�:�f�u�l�~�0�f contradictionsand improbabilities;and furnishes
anotherillustration of the difficulty of arrivingat the truth fro111 human
testimony. Altho'ughcorruption, prejudice, and self-interestmay be
wholly absent,it is well-nigh impossiblefor a witness,no matter how
�i�n�t�e�l�~�i�g�e�n�t�h�e may be,or ho\V retentivehis memory,to recall the details
ofordinarytransactionsoccurring12 or 15. yearsbefore.á �:�:�~�'�e�n themost
intelligent andihcorruptiblewitnessesarehereprovedto havebeenmis-
takenin inU;lqrtaJ;ltparticulars,arid others,not so intelligentor virtuous,
arecontradictedailddiscredited. It is thoughtthat the testimonyfalls
below thesfundlLrd:requiredby the rule referi:edto, �u�~�l�e�s�s it be the
proof of prior use at Chatham,New York. 1'wo witnesseswho made
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bound-boSom�a�h�i�r�t�S�~ siulilar to the patentedshirt, were called; and at
great length,andwith careful attention to details, told the mannerof
construction,and the experimentswhich led to the adoption of that
style of. shirt. But the:characterof one of thesewitnesses,Ford, was
compromisedby an attempt upon his part to sell the knowledgehe
possessedfor a large sum of money; and the court should hesitateto
accepthis story,wereit not corroboratedby the testimonyof thecounty
judge of Columbia county, whose characteris concededby all to be
entirely beyond reproach. JudgeMcClellan positively, and with reit-
eration,testifiesthat he boughtbound-bosomshirts prior to 1870,and
givesfacts andcircumstanceswhich renderit quite improbablethat he
is in the wrong. To beásure,he is shown to bemistakenas to minor
details ina few instances,but, upon all material questions,his �t�e�s�t�i�~
mony remainsentirely unshaken,and, when taken in connectionwith
the evidenceof 'Ford and Clark, it can hardly be said that there is a
reasonabledoubt remainingregardingtheChathamanticipation.

But it is thoughtthat the patentmustbedeclaredinvalid for wantáof
patentablenovelty, and theci>urt prefers to rest the decisionupon this
ground. It will be seen,uponan examinationof the claims, that they
do not covera bosomof any designatedcolor, size,or shape,ora bind-
ing of any particularvariety, or the machineryor processesemployed
in the constructionof the shirt; but they are for the combinationof a
shirt-bosom,bound on the outer edgewith a folded and stitchedbind-
ing, attachedto the shirt-bodyby a separateline of stitching through
the binding. The patent'coversnothingmore. To attribute to the al-
leged invention all the improvementsand increasedfacilities which
modernmachineryand ingenuityhave introducedinto the shirt traffic
is hardly warrantedby the proofs. At the time the patenteeproduced
the combinationin question,namely,in the spring of 1874, the art of
binding!textile fabrics for orI1amentation,strength,and preservationwas
very old. Shirts and shirt-bosoms,and bosomswith binding around
their outer edges,were not new. Woolen shirts; with bosomsbound
and attachedon onesidealone, lI.nd on bothsides,.to the shirt-bodyby
a line of sfitches,either through or just inside the binding, and laun-
deredshirtswith ruffled or puffed boundbosoms,were well known.

In January,1873,a patentfor improvementsin shirtswasgrantedto
AugustusD. Marr, the specificationof which containsthis language:
"The edgesof eachfly and the bosomfront may be bound with bind-
ing." In 1869or 1870the complainantsthemselvesmade and sold a
boundbosom,or diekey,detache<;lfrom the shirt, andintendedto hang
by meansof a tab to the collar button, and to be worn or not asocca-
:sion required. Had a mother,in 1870,whoseson exhibited an aver-
sion to wearingthe bounddickey, seenfit to sewit to his shirt by aline
of stitchesthroughthe binding, she would have anticipatedthe Cluett
patent. Had she donethis in 1875, she would have infringed. The
question,therefore,is, was it invention for the patentee,in view of all
that wasknown in the art in 1874, to sewthe bound 'bosom madeby
him to the shirt upon which it hung, by a line of stitchesthrough the
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bhiditlg? Therewasno inventioninJocatingthestitchesat thatpoint,
foritwQuld almostrequirean exerciseof the inventivefaculties tn- find
any other,placeto put them. Two or more pieces,of cloth, bound on
the edges,arelaid uponanotherpiece,and held in properposition by
means,(If a button. ,A partywhoris ,awarethat similar fabrics havebeen
heldjnposition,by sewinginsteadof buttoning,substitutesthe former
for, the latter mode. Clearly this is not invention. Take an �i�l�l�u�s�t�r�a�~
tion. Let us assumethat, twC), intelligent workmen were employedin
the" complainants'manufact6ry.in 1872, the one wearing the woolen
shirtiw.ith shield-shapedboundbosom,describedby the defendants'wit-
nesses,thie'othel' the bounddiokiey,madeby thecomplainants. The tab
which holds,the latter to, the collar';button breaks or becomesinopera-
tive; and:its ,wearer,after examiningthewoolenshirt,of his companion,
sewsthe �d�i�~�k�e�y to the bodyof his shirt by a -line of stitchesthrough the
binding. D.6esheby this act becomean,inventor? !Is the operation
onewhich taxesthe brain, or callsinto being;"that intuitive faculty of
'themind" whioh the supremecourt regards'asnecessaryto patentable
novelty? HoUi8tcrv. Benedict Manufg Co.; 113 U. S. 59, 5 Sup. Ct.
Rep. 717. Ifso, it mightalrnostbe said that he who, by meansofa
row of tacksthroughits binding, attachesto thewall a map which pre-
viously had beensuspendedin the sameposition by a' cord, is entitled
to rank asan inventor. It is entirely clearthat, underthedecisionsof
the supreme'court, this action cannotbe maintained. The record dis-
closes less invention than was shown in any of the following cases:
PennSylvaniaR.Oo.v. LocomotiveTruck Co., 110 U. S. 490, 4 Sup. Ct.
Rep. 220;; Stimpsonv. ,Woodman,10 Wall. 117; Stephensonv. Brooklyn
By. Co., 114U. S. 149,5 Sup. Ct. Rep. 777; Yale Lock Co. v. Green-
leaf,117 U.S.'554,6 Sup.Ct. Rep.846; ThatcherHeating Co. v. Burti8,
39 O.G. 587,7'Sup.'Ct. Rep. 1034; Esteyv. Burdett, 109 �U�~ S. 633,
3 Sup.Ct. Rep;531; Clark Pomace-HolderGo.v.Ferguson,U9 U. S. 335,
7 Sup.Ct. Rep. 382; Phillips v. Detroit, 111U. S. 604, 4 Sup.Ct. Rep.
580; Gardner:v.:Herz,118 U. S;;180,,6Sup. Ct. �R�e�p�.�l�0�2�7�~

The bill mustbe dismissed,withcosts.

CLUETT and otherstl.)tIACK and others¥

¥(fJirouit Court, S; n. New, York. June7, 1887.)

COXE, J. A decreedismissingthe bill, with costs,should be enteredin thi.
causeuponthe authorityof Cluettv. Claflin, ante,921.,¥


