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THE NEPTUNO.

SULLIVAN v. THE NEP'I'UNO, ete.
(District Court, S D. New York. Aprﬂ 4, 1887.)

1. SEAMEN-—PERSONAL INJUB.IES-—DEFECTIVE TACKLE:
A vessel and her owners are liable to seamen for i mJunes caused by the use
of weak and dangerous tackle by the order of the ship’s officers, after notice
of its defects.

2. BAME—CAsB STATED—RUPT
The libelant, a weakly lad of 18, was tending the slmg in the hold whxle
the end was unloading. = The iron hook, by which the tackle was attached to
the yard above, broke, and.the sling fell upon the libelant, injuring him se-
i . verely; causmg a8 alleged rupture near each groin. The hook broke in
consequence of aflaw, whlch was indicated by its appearance, and was pomted
out to the mate. Heid, that the vessel was liable; but, upon disputed evidence
as to thelad’s previous condition, $600 besides expenses was allowed. . -

In Admnalty
. Jas: K. Hill, Wing & Shoudy, and H. Putnam, for libelant.
Sidney Ohubb for claimant.

BROWN, J. On the thirtieth of March, 1886, the British steamer
Neptuno, being at the port of Graytown unloading cargo, the libelant,a
youth 18 years old, was directed by the mate to tend the sling at the
hatch between-decks. While engaged in this work, a load of about 300
pounds, which had been hoisted by the tackle nearly up to the main-
yard, fell wpon him, and knocked him insensible. On being picked up,
his right forearm was found to be fractured, oneof the bones of the right
hand wag broken, and a serious rupture disclosed in each groin. I think
the evidence shows that the captain offered him hospital treatment at
Graytown, but the libelant preferred to come to New York with the ship.
When the steamer arrived  here, on the sixteenth of April, he was still
weak and disabled. He could not turn his arm. . On the 20th, while the
master’s arrangements for procuring him admlssnon to the Long Island
hospital were still- incomplete, the libelant being then ashore with the
master, who was then actuajly engaged in perfecting those arrangements
for admi;ssion, some friends took the libelant in charge, and obtained
his entry-into the same hospital on the 22d. Under these circumstances,
I cannot regard the libelant’s conduct as amounting to desertion exoner-
ating the ship.

The bones of the arm, being in very bad position, had to be refractured
and reset. The operation was entirely successful, and the libelant was
discharged on the twenty-fourth of July with the free use of his arm.
He still suffers from the hernia.

The fall of the load arose from the breaking of the hook at the end of
the tackle by which the sling was raised. Some negligence of the winch-
man and fellow-servant is suggested, in allowing the tackle to be carried
too far. The evidence, however, is not sufficient to allow the breaking
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of the hook to be ascribed to that cause. Several witnesses state that the
hook, before it was used, was known to .bé imperfect; that it showed a
plain flaw in the bottom of the curve, at the place where it broke; that,
before it was used, the mate’s: attention. was called-to its insufficiency,
and that he directed it to be used, saying that there was no other. The
mate has not been called as a witness, though apparently without any fault
of the ship; and there is no contradiction of this testimony. The break
at the place of the visible flaw, under the comparatively light weight of
300 pounds, is clear proof of 1ts total unfitness for such uses. The vessel
is therefore hable, not merely for the wages of the seaman, and. the cost
of the treatment in effecting his cure, so far as cure is possible, according to
the usual maritime rule, (City of Alezandria, 17 Fed. ‘Rep. 890;) but for
the actual damage occasioned to the seaman through the negligence or
tort of the ship, and of her owners, in not providing suitable and safe
apparatus for unloading, and on account of the usé of a weak and dan-
gerous implement, after clear notice, by the direction of a superior offi-
cer, who for that purpose represents the owners. The Rheola, 19 Fed.

Rep. 926; The Edith Godden, 23 Fed. Rep. 43; 3 Desjardins, Droit Com.

Mar. § 725 P 298 Cour de Cass' May 31, 1886 Alaman v. Valensi, 2
Rev. Int. du Dr. Mar. 130.

The hospital charges, together with the truss furnished, amount to
$104. - Aside from the hernia, the libelant seems to be now nearly as
well ag before the accident. The chief difficulty is in determining
whether the libelant had suffered any prevmus rupture.” The master
and one passenger testify that soon after the injury, when severe rupture
was visible on both sides, the libelant stated that that was an old matter.
The libelant says that is incorrect; that he had no previous rupture
whatever; and that he did not know at the time what that meant. The
rupture after the accident was snch' as to require the use of a truss im-
mediately, which the captain procured. His companions on board never
saw any sign of rupture before, and it is certain that he used no fruss
before. At the same time, it seems hardly possible that the master,
and a passenger who is disinterested, should have been who]ly misled
as to the libelant’s answers. The only possible explanation is that the
libelant did not understand the inquiries put to him in his then suffering
condition. On the other hand, he was a weakly lad: was shipped asa
boy at 35 shillings per month; and he did no hard work. Even if he
was suffering from slight rupture before, it is certain that this accldent
very greatly aggravated it. x

Under the circumstances of doubt that attend the case, and it appear-
ing that but little was due to him for wages, I allow the sum of $104,
above named, for hospital charges, and the sum of $600 for his i injuries,
for which a decree ‘may be entered, with costs. !
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Tae Mary N. Hocaw.!
" HoopEr v. TuE Mary N. HoGAN.

(District Court, B. D. New York. March 28, 1887.)

TowAGE—PROPER CHANNEL—URENOWN Rock—INsoRy 10 Tow.

The evidence indicating that.the tug, when towing libelant’s boat, was pro-
ceeding in & proper channel, ahd that 'the cause of the accident was the pres-
ence of a rock up to that time unknown, upon which libelant’s boat struck,
Mld; that the tug was not lia.ble for the damage. | -

‘In A(}mlra.lty oo
Goodrich, Deady & Goodrich, for libelant.
_Ca:pentér &: Mosher, for clalmant

BENEDICT, 7. The decmlon of this case turns upon the question of
fact whether, the hbelant’s vesse] while being towed by the tug—boa.t
Mary N. Hogan, was towed upon a rock located in the middle ground
between Randall’s island and Lawrence point, or on a rock in the chan-
nel between Lawrence point and the middle ground, in which channel,
as all agree, there has been found since this accident a dangerous rock
hitherto unknown. If the tug-boat took the libelant’s boat from the
east 1o the west channel, so close to the buoy that the libelant’s boat
struck & rock on the mlddle ground, the liability of the tug would be
clear, for such a course would be improper and dangerous. But if the
libelant’s boat, being safely in the East channel, and while proceeding
up the channe'l in the usual course, struck on a rock in the channel,
then the tug is not liable; as all concede that the Eagt channel was a
proper channel, and the existence in it of any rock was unknown prior
to this accident, Upon this question of fact my opinion is with the
claimant. I entertain no doubt, upon the evidence, that the tug was at
the time of the accident in the East channel, and not crossing the mlddle
ground, and that the cause of the sinking of the libelant’s boat was the
presence in the channel of a rock up to that time ‘wholly unknown to
any one, and ' not any negligence on the part of the tug.

The libel must be dismissed, and with costs.

Tre Lizzie M. Dun.!
o Taorseerg v. THE Lizzie M. Dun. -
. (District Court, E. D. New York. March 28, 1887.)
1. SEAMER—WAGES—DESERTION—INTENT—DETENTION BY CIVIL AUTHORITIES.
‘Where a seaman went ashore without intention to desert, and while on

shore was detained by the givil authorities as a witness, and meantime his
vessel left the port, Zeid, that this did not constitute a desertion,

s Reported by Edward G. Benedict, Esq., of the New York bar.
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2. SaME—EFFECTS — DEPARTURE OF VESSEL— EFFECTS LEPT AsHORE — L.OSS—
LiABILITY OF VESSEL. L . .
When the vessel dephrted, the mastor:Jeft the seaman’s clothes on shore,
The latter, not knowing of their disposition, did not recover them, and sued
the vessel for their valghl . Held; ithat the vessel was not liable.

In Admiralty, =~ = " WP
Alexander & Ash, for libelant,- @ -

. Caiter, Hornblower & Biyrne, fot claimant, t
Benepicr, J.  The libelant-was taken as seaman on a coasting voyage
without signing articles. In course of the voyage the vessel arrived in
Washington, when the libelant went. ashore without intention to desert,
and while in a saloon on shoré was taken in custody by.the poliée as a
witness against the saloon keeper, and ifnprisoned eight days in a house
of detention. ;Meanwhile the vessel left the port. The master, who was
not informéd of the seaman’s whereabouts, when ready to ‘sail, left the
libelant’s clothes for him at & ship-¢handler’s near wheré'the vessel lay.
The libelint, who appears niot to have known of thé disposition made of
his clothiés, went 'to Boston, whithiér he supposed the vessel to have gone,
ahd 'hot finding the vessel there; hé took other employment, and now
secks 10 recover of the vessel wages up to the time he left the'vessel and
for theé value ‘of his clothes. -~~~ =~

'The dsfense as to the wages is dédertion. But thé facts above stated
. do not tiake out a desertion.  To this case the provisions of sections 4520
atid 4521 apply; for these provisions, taken from the first section of the
act of July 20,1790, (1 St. at Large, 13],) were not repealed by thé
act of June 9, 1874, and aré still in fotce. ' U. 8. v. Bain, 5 Fed. Rep.
192." Under these' provisions, the libelant; not having signed articles,
could leave:the véssel without incurrihg any forfeiture of wages, and could
recover for such time as'he did duty on the vessel, and that at the high-
" est rate of wages given in Baltimore within thre¢ months before the time
he shipped, besides $20 penalty, 'He has not suéd for the penalty, nor
claimed any higher rate of wiges'than the rate at which he agreed, viz.,
$18 per month.” His right to recover wages up to the time he left at
that rate is clear. The balance die him at that rate is $38.30, and  for
that sum he may have a decree. '~ e B

As to the clothes, I do not see that the vessel can be held liable for
them. They were not used on board the vessel, and if the act of the
master in delivering them to the ship-chandler under the circumstances
amounted to a conversion, which I think it did not, still the ship would
not be liable. _ )

The decree must be for $33.80; and as no tender is set up or proved,
costs must follow. the decree. . -

Exp or VoLuME 80.



