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J. PATENTS FOR INVENTIONS-PROOESS OF SWEATING AND CURING TOBAcco-
INFRIHGEMENT.
Suit was brought to restrain infringement of the first claim of letters patent

No.fll,601, granted June 22,1869, to Leander Burdick and others for a pro-
cess of sweating and curing tobacco. The proofs showed that other patents
were previously granted to other persons for processes of similar character
for renovating tobacco, and for coloring and curing tobacco stems.' In avoid-
ance of these prior patents, the plaintiffs urged that the patent· in question
pertained to the curing of green tobacco leaves, and not to renovating or re-
sweatiJig after they had been cured, and was therefore different from tlie prior
patents. The proofs further showed that defendants conducted a process for
resweating instead of curing the material. Held, that the defendants did not
infringe.

I. SAME-ToBAOOO SWEAT-HouslllB-INFRINGEMENT.
The first claim of letters patent No. 228,928, granted June 15, 1880, to one

CharlesS. Phillips. for a tobacco sweat-house, consistingof ametal-linlldtray at
the bottom. an interior wooden bottom, steam-pipes, an interior chamberhav-
. ing a slotted or slat floor, an inclined roof, and upright cleats on'the sides, is
80 far restricted by prior patents relating to the same subject that the heatIng
of tobacco in boxes in a close room with the use of a slatted floor, without,
however, a metal-lined floor,or cleats, does not constitute an infringement.

8. BAME-PROCESS OF CURING AND COLORING TOBAcco-INVENTION.
The 'sole claim of letters patent No. 240,266, granted April 19, 1881, to Charles

S. Phillips, for a process of curing and tobacco by heating it ina
sweat·room, fails for want of novelty and invention to support it by reason of
prior patents covering the same SUbject, and a suit for mfringement of the
same cannot be maintained. ' '

In Equity•
. Hubert A. Banning, for plaintift.
Ernest O. ,Webb and Dougla88 Dyrenforth, for defendants.

WHEELER, J. This suit is brought upon the first claim of letters pat-
ent No. 91,601, dated June 22, 1869, granted to Leander Burdick, H.
J. Chase, F. P. Isherwood, and W. S. Isherwood, for the process of
sweating and curing tobacco, substantially as described in the specifica-
tion; the first claim of No. 228,928, dated June 15,1880, granted to the
orator for a tobacco sweat-house, consisting of a metal-lined tray at the
bottom, an interior wooden bottom, steam-pipes, an interior chamber
having a slotted or slat floor, an inclined roof, and upright cleats attached
to its side walls, as in the specification' set forth,; and the sole claim of
No. 240,266, dated April 19, 1881, and granted to the orator, for the
process of curing and coloring tobacco, consisting in subdividing the to-
bacco, by packing it into wooden cases to be placed or tiered in a sweat-
room, and heating it in a moist atmosphere ofsufficient: density and heat
to color the tobacco, substantially as set forth in the specification. The
defendants set up lack of patentable invention,and want of novelty, and
deny infringement. The process described in the specification of the
patent first-mentioned "consists in subjecting tobacco to the action of
artificial heat, ranging from 90 deg. to 110 deg. Fahrenheit, by enclos-
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ing the tobacco within a chest which is surrounded by a jacket or ex-
ternal cafle, into which latter steam conducted; said chest being pro-
vided with an outlet for the escape of the juices which are expelled from
the leaves in the form of vapor, and also with one or more perforated
pipes for allowing more or less steam to enter the chest during the pro-
cess," and "if, at any' time during the tteatinent. it is desired to intro-
duce steam directly into the chest for moistening the topacco,imd giving
it darker color, this can be done by," adjusting a valve and
opening The'prbcess ofthe orator's patent of April 19, 1881,
is substantially that carried on; in the operation of the s,weat-house of his
patent of June 15 l 1880, as'described in that patent.
A patent may be valid for a process, and another be valid for means

C01'ningv.Burden,15 Row. 252; Cochranev.Deener,
94 U.S.780; '.tilghman v; Proctor, 102 U. S. 707 .. There may, there-
fore, be a patent for a process ofpuring tobacco, and another for a sweat-
house to work that process, and both be valid. The patent to Abraham

Jt10e 10,1879;for an improved apparatus for resweat-
irig tobacco,which was in Sutter, v. Robinson, 119
U. S. 530,7 Sup. Ct. Rep. 376,; 'is in evidence in this case, but the
Ruse 1865, referred' to in that case as an anticipation or: re-
striction of We Robinson patent, is not. 'The precise invention in the
Robinson patent appears to ,have bee,n held in that case to be the substi-
tution of 'wooden vessels for to hold the tobacco during the
process9( This'is the orator's pro-
cess patent of April 19, 1881. 'The rest consists merely in subdividing
the tobacco, and heating it in a moist atmosphere of sufficient density
and heat to color it. Robinson described the heating in a moist atmos-
phere, although that was not the feature left after a comparison with
the Ruse patent.' This leaves nothing but subdivision into sm-aller ves-
sels of the same kind for convenience in handling and of examination,
which would require no invention. The substitution of smaller vessels
for larger, when convenience required, would be obvious to anyone suf-
ficiently skilled in the process to go through it with the larger ones.
This patent, therefore, fails for Want of novelty and invention sufficient
to uphold it.
Prior to the Burdick, Chase, and Isherwooo's patent of 1869 there was

the patent o£Enoch Ruse, in 1844, for renovating tobacco by wetting it,
and then heating it in an oven or drying room, and then pressing it; the
patent of Benjamin Payn, in 1859, for coloring and curing tobacco-stems
by steaming them on a grated platform in a close room; and the patent
to BenjaminA. Davis, in 1867, for curing tobacco by drying it under a
glass roof exposed to the sun's rays in fair weather, and by artificial heat
in long spells of rainy weather. This patent in question appears to per-
tain to curing green tobacco rather than to resweating it after it has been
cured. The process of it is not much different from that of Payn's. The
degree of neat is not so definitively speCified in that, and that exposes
the stems to the direct action ofthe steam altogetherI and refers to stems
instead of to leaves.
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Theprlncipal answer of the plaintiff to these patents is that the pro-
cess of resweating the leaves is a very different processfrom that of curing
green tobacco, or renovating it as by Huse'smethod, or treating stems
by Payn's. Taking this to be so, the defendants resweat instead of cur-
ing the tobacco which they treat, and do not thereby infringe the process
of this patent for curing tobacco. The sweat-house of the defendants
does not" upon the evidence, appear to have .either the metal-lined floor
of the orator's patent of 1880, or any for it, nor the upright
cleats attached to the side-walls. If they a slatted floor, it is no
more the slattell floor of the plaintiff's patent than the, grated platform
of:Payn's. They heat the tobacco in boxes ina close room after it has
been moistened. The Robinson patent of 1879 covers the boxes. They
do not· appear to infringe anything left of the orator's patent after it is
cutdown; as it must be by these prior patents. He appears to have
had great. success in treating tobacco, buUt seems to be due more to h,is
.skill I1nd ca:re in conducting the processes than to his'plltented"processes
orappftrlttus;' "
Let a decree be entered dismissing the bill of complaint, ,with costs••

: '

ROEMER 11. SIMON and others.

(Circuit Court, S. D. New Y01'k. May 17, 188'7.)

t. PATENTS FOR INVENTIONS- LOCXSTO TRAVELING BAGS-DAMAGES FOR IN-
FIUlmEMENT. ".' . .' . •
·AdeCree was made restraining further infringement of apatentfor certain
locks to ,traveling bags, .and account of profits and The
plaintiff, in proof of his damages, showed that he personally made and sold
the locks separately and with bags, and that his profit 'upon the locks was 91
cents per dozen, and that the defendants had sold a speClfic number of them,
but did not show their profits. Held, that the facts did not furnish a sufficient
basis for estimating the damages, and that nominal damages were therefore
only recoverable.

2. SAME-PROFITS. . . . .
In proving damages for the infringement of a patent, which is merely an

incident attached to an article in common use, it must. be shown that the
profits claimed were due to the \latent itself; and could not have been made
except in exercise of the patent rIght; and, inproving such damages, a plain-
tiff must show that he would have had an opportunity to make and sell tlie
patented article which the defendants made and sold if they had not so made
and sold it. .

In Equity.
Arthur 1J.Briesen, for plaintiff. J. E. Hindon Hyde, for defendants.

WHEELER,"J. A. decree for an injunction agll.inst .further infringe-
ment of the plaintiff's patent, and for an account of profits and damages,
was before entered in this cause. 20 Fed. Rep. 197. It has now been
heard on the plaintiff's exceptions to the master's report of nominal dam-
ages only. The patent is for a single feature of a lock for traveling bags.


