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tween the member and the association. It is the failure of the member'
to pay his assessment within the time limited which terminates his mem-
bership, and not the action or the secretary in striking his name from
the rolls; and the neglect of the secretary to perform this duty cannot de-
feat the operation of this provision in the fundamental law of the body.
If, by merely neglecting to wve notice to a defaulting member that his
name had been stricken from the rolls, the membership is continued, it
would then be in the power of the secretary to continue a defaulter as a
member without the payment of his unpaid assessment and his addi-
tional fee áof$2, which the articles expressly provide he shall pay before
he can be rehabilitated with his rights of membership. I am therefore
of the opinion that .the cour1ierred in directing the verdict for the plaintiff.
For this reason the vt;lrdict of the jury must be set aside, and judg,:"

ment rendered for the defendant.

, ,
, STEWART and others'l7.ScHELL and others, Ex?rs, etc.

(Oilrcuit Oourt, 8. lJ. New YO'I'k. December 1 and 2, 1886.)

CUSTOMll DUTIES-mEREST.
lnan action commenced November, 1868, against a collector of customs, to

recover excess of duties, and brought to trial in December, 1886, where the
question of the right of the plaintiffs to recoverinterest on the principal sum
thereof is submitted to the jury, if the jury find that the 'plaintiffs have been
guilty of laches in prosecuting, the action from the date of the commence-
ment of the same until the date of the trial thereof, though entitled to re-
cover the principal sum of such excess, the plaintiffs are not entitled to re-
cover any interest. If the jury find that the plaintiffs have been guilty of
such 'laches for a part only of such time, then the plaintiffs are not entitled
to recover interest for such part thereof.

�T�h�i�s�a�c�t�i�o�~ was commenced November 27, 1863, to recover, with in-
terest,certain duties exacted of the plaintiffs by the late Augustus Schell,
as collector of customs at the port of New York, during 1857, 1858,
1859. 1860, and 1861. December 26, 1863, the defendant appeared
therein, and demanded a bill of particulars of the plaintiffs' claim, and
a copy of their complaint, (declaration.) April 28, 1864, the plaintiffs
served a common-law declaration, alleging indebtedness as existing at
the time of the commencement of the suit. May 17, 1864, the defend-
ant served his plea of non assumpsit. March 13, 1876, on the consent
of the respective parties, an order was made referring this action to a
referee for his determination and adjustment of the plaintiffs' then sup-
posed cause of action therein, to recover duties exacted on commissions
above the usual rates, and on non-dutiable charges, under section 1 of
the act of March 3, 1851, (9 U. S. St. at Large, 629,) but in reality
there was no such issue in the case. June 26, 1883, the plaintiffs not
having served their bill of particulars, the court, upon tlie defendant's
motion, ordered the service by plaintiffs of such bill. February 27,
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1884,pursuantto this order,the plaintiffs servedsuchbill, settingforth
a Hstofvesselsby which their importationin suit weremade,the dates
of arrival thereof,andthe dates,etc., of their protests,andclaiming to
recovercertainfeesof thekind held to be illegal in the caseof Barber v.
ScheU,107 �U�.�S�~ 617, 2 Sup.(Jt. Rep. 301, and certain duties exacted
on certain linen and cotton goods. Subsequently,and in 1884, these
feeswererefunded. On the trial the cottonandlinen issuewasthe is-
suetried.
It further'appeared,from the testimony of the plaintiffs' witnesses,

that a very largenumberof casesinvolving the chargesandcommission
issuewere broughtbetween1861 and 1865; that about that time the
legal principles applicableto that issuewere settled, and the govern-
ment beganto make refundsin thesecases;:that refun-ds were slowly
made; that thegovernmentfrequentlyst<fppedrefundingjandthen fresh
litigation ensued;that it was customarywhenan issuehad beentried,
determinedin favor of the plaintiffs, and suchdeterminationacquiesced
in by the secretaryof the treasury,to refer to a refereeother casesin-
volving a similar issue,for theadjustmentby him oftheamountclaimed
therein by thif;plitintiffs; that in pursuanceof this custom,and in the
belief that therewas involved in the actionatbaran issueuponcharges
andcommissions,this actionwas referred asaforesaid,to a referee,for
suchadjustmentby him as to that issue,on the requestof the plain-
tiffs' attorneyof fact; that the original attorneysof record for the plain-
tiffs had beensuoceededby anotherattorney,who subsequently,and in
1876, died; that.athird attorneywas substitutedin his place, and a
fourth in his; that the plaintiffs' papershadbeenlost or mislaid; that
in consequenceáofall thesefacts the prbgressof this action, on the part
of theplaintiffs, had beendelayed;but it alsoappeared,from the testi-
mony of the plaintiffs' witnesses,that a common-lawaction pendingin
this court could be noticed for trial, put uponthe calendar,and, when
reached,movedfor trial, by eitherparty thereto; that, so far asknown,
therewasnoprotestin thisactionagainsttheexactionof duty on charges
andcommissions;thatnoattempt;aftertheorderof referencewasgranted,
wasmadeby the plaintiffs to bring thesupposedchargesand commis-
sionsissuethereinto trial before the referee;and no attemptwas ever
madeto bring to trial any of the issuesset out in the plaintiffs' bill of
particulars. Itstill further appeared,from the evidencein the action;
that all the officers of the governmentwho, so far asshownby the in- .
dorsementsupon the invoices and entriesof plaintiffs' importationsin
suit, couldtestify concerningsuchimportations,were dead.

. StephenA. Walker, U. S. Atty., and Thomas'Greenwood,Asst. U. S.
Atty., for the defendant,contended':'-

Thatupon the foregoing facts the plaintiffs, eventhough entitled to re-
COVel,' theprincipalsum of dutiesclaimed by themto have beeniIlegallyex-
acted,were not entitled to recoverinterest thereon;and in supportof this
contentionreHeduponthecaseof Redfield.v. .YstalyferaIron Co., 110U. S.
174,3Sup.Ct. Rep.570; Bannv. Dalzell, 3 Car.& P.376; Newell v. Keith,
11 Vt. 214jandAdamsExp. Co. v. Milton, 11 Bush,49.
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SamuelB. Clarke and William B. Coughtry, for plaintiffs.
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WHEELER, J., (chargingjury as to interest.) If you find a verdict for
the plaintiffs, I desire you to answerthe questionliS to whetheryou
think, on the evidence,the plaintiffs ought to have interest on the
money which hasbeendetained. Generally,wheremoney is detained
from a plaintiff in suchaway, he is entitled to interest. They areen-
titled to interest in this case,unlessthe delay in prosecutingthis suit
hasbeenthefault of theplaintiffs. Whena suit is brought,eitherparty
canadvanceit for trial. The law provideshow a suit s4all be brought,
andastoáthe courseof procedure. The plaintiff canproceedaccording
to the courseof the court, and pressthe casefor trial; andthe �d�e�f�e�n�d�~
ant can also have the caseadvancedand proceededwith for trial. If
thereis any delay contraryto the rulesof the court in' furnishing any
papel's,the defendantcan apply to the court. and ask that the papers
be requiredto befurnishedaccordingto therulesof the court. Thatis,
the court is opento both sidesafter a suit is brought.

You have heard the testimony of the plaintiffs' witnesson this sur.á
ject, as to the attorneys,the issueas to feesand charges,and the refe\'-
ence,andall that, as to this case. It wasbegunin 1863,and hasrUD.
tillnow,-23 years. If you think that delay wasthe fault of theplain-
tiffs, thenyou may returna verdict that the plaintiffs are not entitled
to interest; otherwise,you will say that the plaintiffs areentitled to in-
terest. If you think that for a part of the time they are to blamefor
thedelay,you maysayas to whatpart interestoughtnot to be allowed,
and be prepared,whenyou returna verdict, if you returna verdict for
the plaintiffs at all, to sayhow muchinterest,for what time you think
interestoughtto be computed,if any. If noneat all, you can answer
it, "without interest." If you think thereoughtto be interest,you can
say, "with interestfor the whole time," or, "with interest from. such a
time." We leave that to you, andwe desire to have you agreeupon
this subject, and also to be preparedto answerwhen you come into
court asto which articles,if any,the plaintiffs areentitledto recover.

Verdict for plaintiffs, without interest.
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UNITED STATES fl. OTEY and another.

(Oirouit Oourt, D. (Jregon. June13, 1887.)

�1�~ CoUNTEIUI'EITING-INDIC'l'MENT-StlFFICIENCY.
,An indictmentundersection5457,Rev.St., for counterfeiting,which state,s

that the defendant"did falsely make,forge, and counterfeit four piecesof
silávetcoin, of the coinageof t:l1e :United States,calleda dollar, " is sufficient
afterverdict; the wordsof the section,"in resemblanceor similitude of the
coinscoinedat the mints of the United-States."beingamerevariation or ex-

.
po.sitio.n of the prin.cipal. Ph.rafOl!, ,".falselY make,forge, or .c..ounterfeit"such
c.oins; and the phrase"coInageof: the United States"being the exactlegal
equiValentof "coins coinedat themints of the United St'ates."

2. �B�A�:�M�~�b�l�T�E�N�T TO DEFRAUD.
It is notnecessary,in an indictmentfor counterfeiting,undersaidsection,

to allegethat,theact of CO)lnterfeitingwas donewith intent to defraud; and
suchintent,if an elementof the crime asdefinedby the statute,is implied in
the allegationof "falsely" making, andneednot bespecificallyalleged.

(8I1Uab'1t8 blithe Oourt.)

Motion in Arrest of Judgment.
Lewis L.McArthur, for the United States.
William R. Willw,for defendants.

DEADY, J. On April 7, 1887, the defendantswere accusedby the
grandjury of this district of thecrimeof counterfeiting. Theindictment
statesthat on November16, 1886, in this district, "the defendantsdid
falsely and feloniouslymake, forge, andcounterfeitfour .piecesof silver
coin of the cQinageof the United Statesof America, calleda dollar, �c�o�n�~
trary to the statutesin such casemadeand provided,and againstthe
peaceand dignity of the United Statesof America." ,The defendants
pleadednot guilty to the charge,and on a separatetrial Otey wasfound
guilty a.s chargedin the indictment. He now movesin arrestof �j�u�d�g�~
ment, beoausethe facts statedin the indictment do not constitutea
crime, inthat.(l) it doesnot statethat the coin in questionwas made
in the similitude andresemblance,of any'silver coinscoinedat the mint
of the United States;and (2) it doesnot statethatsaid coinsweremade
with intent to defraudany personwhatever. ' ,

The indictmentwasfound on section5457 of the RevisedStatutes,as
amendedby the act of January16, 1877, (19 St. 223.) So far asthis
caseis concerned,it enactsthat every personwho falsely makes,forges,
or counterfeitsany coin in resemblanceor similitude of the silver coins
which havebeenor hereaftermay be coinedat the mints of the United
States,or who passes,utters,publishes,or sells, knowing the sameto
be false,forged,or counterfeit,with intent to defraudanybodypolitic or
corporate,or any other personwhatsoever,or hasin his possessionany
such false, -forged, or counterfeit coin, knowing the sameto be false,
forged, or counterfeit,with intent tQ defraudany body politic or corpo-
rate, or any otherpersonwhatsoever,shall be punishedby a fine of not
more than $5,000,and by imprisonmentat hard labor not morc than10
)'ears.


