
DOE V. ROE.

DOE, ex demo MYRICK, v. ROE, c. e. HEARD, Tenantin Possession.

(Oirouit (Jourt. 8. D. '(}eorgifs. E. D.April, 29.1S87.)
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1. FEDERAL COURTS....:FoLLOWINGSTATll: PRACTICE. '
A pleato an actionof ejectment,alleging that the defendant'spossession

is in goodfaith; thathehasplacedPtlrmanentandsublltantialimp-rovements
on the land; largely enhancingits value,which benefit,theplaintIff; thatthe
plaintiff knewhewaserectingSUllh impro:"ements,andpermitted�h�i�~ to pro-
ceedwithout noticeof hertitle; and praymgthathebe,allowed,agamsther
claim for title, a sumamountingto the enhancedvalueof the landby reas9n
of theimprovement,-althoughsuchpleais especiallyauthorizedby the state
�p�r�a�~�t�i�c�e�, it cannotbe allowedin the courtsof the UnitedStates. '

2. SAME'-EQ,UITA:BLE DEFENSE TO LEGAL ACTION¥¥' ¥ '
Although the forms of proceedingand practIcelD the' state'courtshavei

been,asnear&smaybe,adoptedin the circuit anddistrictcourtsof theUnited
States,yet this must,not be understoodas authorizingan equitabledefenlle
to an actionat law, nor the blendingof legal and equitableclaims in one
suit. " ,

(SgllabU8 by the OOU'l't.)

At Law. Action in ejectment.
JohnM. Guurardand Oharle8NephewWest,for plaintiff.
Del}, &: WadeandLester&: Ravenel,for defendant.

SPEER,J. The plaintiff havingintroducedher evidence,the �d�e�f�e�l�l�~�­
antinterposedthe following amendmentto his plea:

"Now comesthedefendant.an<lsaysthathe holdsthepremisesindisptite
bona fide. underclaim of title, independentand adversaryto the plairitiff;
thathe andhis lessorshaveso held the samesince.and from the sixteenth
day of May. 1870; that he hasp1a.cedupon the said land certainpermanent
andsubstantialimprovementsandbetterments.viz .¥a store-houseanda ware-
house.which wereandaresubstantialand permanent,andwhich have and
do enhancethevalueof thesaidland$2.000,or otherlargesum;andthat the
owner of said land is benefited by the'said improvementsto the amount
aforesaidor otherlargesum; !!oDd hefurther saysthatthesaidplaintiff knew
of andwaswell awareof his erectionof thesaidbuildingsat the time it was
being done,at great expenseto the defendant.and suffered and permitted
this defendantto proceedandto continuethe erectionof the said buildings
andotherimprovements,anddid not objector advisedefendantof anyclaim
of hersuponandto thesaidland, althoughshehadopportunityandoccasion
80 to do if she desired;and that the defendantwas not awareof her (the
plaintiff's) right or claim to the said land, and knew nothing of her claim
until thebringingof hersaidsuit againsthim. Whereforehesayssheis es-
toppedfrom assertingher claim. if any shehas,to thesaidland; and.if not,
thatdefendantis entitled to be allowed.as againsther, the enhancedvalue
of, the said land by reason ofthe permanentimprovementsmade by him
thereonandaforesaid,wbich �~�e praysmaybeallowedhim.

"DELL & 'WADE,
"LEsTER & RAVENEL,

"Attys. for Deft."
T.31F.no.3-7
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Theplaintiff movedto strike this pleafor indeterminateness,and be-
cau8eitisin the main an equitabledefenseto an action at law,and is
inadmissiblein the courtsof the United States.

The first obje()tion, if well �t�4�l�r�~�i will be correctedby amendment;
and,so far as the plea attemptsto set up a title by prescription,this
beings legitimatedefenseto .thes.ctionof ejectment,this motion must
be overruled.

The questionof practicein the;remaininggroundof objection-viz.,
can thenationalcourtsentertains' defenseof this natureto an actionat
law?-is of frequent �o�c�c�u�r�r�e�n�c�e�,�,�8�i�~�J especiallyin Georgia,for reasons
presentlyappearing;merits �c�~�r�~�f�u�l consideration. It is provided in
section�2�9�0�6�0�f�~�h�e Codeof Georgia: "Againsta claim for mesneprofits,
the valueof improvementsby �O�I�~�e bonafide in possessionundera claim
of ri,ghtia a propersubject-matter,of set-off."

!tis not,' however, proposedto Hmit the operationof this plea to
mesneprofits. The defendan,tseek;sa judgmentagainst,the plaintiff for
the enhancementin value of the' land, by reasonof his substantialand
permanentimprovementsthereon,which would operateto extinguisJ:!.á
altogetherthe value of the recovery. He sets up an alleged estoppol,
becausethe plaintiff, without objection, suffered him to erect costly
structureson the realty. The legislatureof Georgiahascarefully oblit-
eratedthe line betweenequitableandlegal defenses. "No suitoris com-
pelledto appearon the equity side of the court, but he may institute
his proceedingfor an equitablecauseof action upon the common-law
sideof the court,.at his option" and the courtmay allow thejury to find
a verdict, andajudgmentbe renderedthereon,so mouldedand framed
asto give equitablerelief in theca'se,as verdicts and decreesare ren-
deredandframedin equity proceedings." CodeGa.¤3082.

The defensepresentedby this pleahasbeendecidedto be warranted
by the statutequoted,and the sufficiencyof such pleasjudicially con-
sideredand determined. Olewis v. Hartman, 71 Ga. 810. But it is
distinctlyeqliitablein character., ,

In McPheev. Guthrie, 51 Ga. 88, the supremecourt, Chief Justice
WARNER renderingthe opinion,.say:

"The eqnitablerightof a trespasser,to beallowedthevalueof his improve-
mentsmadeon WeIand,whenthevalueof the premiseshas beenincreased
thereby,is clearlyrecognizerlby our la\v, aswell as whenthe improvements
havebeentuadeby oneactingin goodfaith undera claim of right, asin this
case. But this is not a newprinciple introducedinto our Code. It wasa
principlerecognizedby onr courtsof equityin Englahdlonganteriorto1776.
In lookingillto Viner'sAbridgemetit'(volume18, [new Ed.] 124) we find two
casesreportedin which purchasersWere allowed compensationfor improve-
ments,-oneof which wasmadewithout noticeof anyincumbrance.theother
with notice.. 'I:il'the caseof Petersonv. Hickman'thehusbandmadea lease
of the wiM'iland''to onewho w3signorantof thedefeasibletitle. The lessee
bnilt upon:tlie land.and was at great'chargetnereon. Thehusbanddied.
andthewife avoidedthe leaseof the land,but was compelled,in equity, to
yield a recompensefor the bUilding and betteringof the land,for it wasso
IIIuch the betterwOlth unto her.' In Wally v. Whaley¥a purchaserwho,
beforehispurchasemoneypaid, or deedexecuted,thoughnot beforehis con-
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tract wasmade,had noticeofáIi prior settlement,wasorderedto beallowed
whathe hadlaid out in lastingimprovementsuponthetenements,though
madependingthesuits.''' Jacksonv.LUdeZing,99U.S.518; DeaJtl"v.,}!eely,
69 Ga. 821.

In Jacksonv. Loomis, reportadfrom NewYork in 15 Amer. Dec.347,
there is, beginningon page349,anelaborateandvaluablenote, in which
arecollectedmanydecisionsontheprecisequestionhere,thegravamenof
which may be expressedby the opinion of JudgeDILLON in ParsoruJv.
MOBes, 16 Iowa, 444: '

"By the,:EnglishandAmericancommonlawthetrueownerrecovershisland
inejectment,without liability' �~ payfor improvementswhichmay havebeen
madeupon it by an occupantwithout title. ImpI'l>vementsannexed,to the
freehold,the law deemspartQf it, andtheypasswith the recovery. Every
occupantmakesimprovementsat his peril, evenif heactsundera bonafide
belief of owneJ;ship. 2 Kent, Comm.334. Sucbistherigid rule oUhecom-
monlaw. It is foundeduponthe idea that theownershouldnot payan iná
truderor disseizoror occupantfor improvementswhich be neverauthorized.
It is supposedto befoundedin goodpolicy, inasmuch,asit inducesdiligencein
the examinationof titles, and preventsintrusionsupon,andappropriations
of, the propertyof others. Cllanceryborrowingfrom the civil law, madethe
first innovationuponthecommon-lawdoctrine. And it cameat lengthto be
held in equity thatwhena bonafidepossessorof property(for equity,no more
thanlaw, would aid in malafide possession)mademeliorationsandimprove--
mentsuponit, in goodfaith, and underan honestbelief of ownership,and
therealownerwas,for anyreason,compelledto comeinto a courtof equity,
thatcourt,applying the familiar maxim that he who seeksequitymust do
equity,andadoptingthis civil rule of natural equity, would compel him to
payfor thoseimprovementsor industrialaccessions,not thecost,indeed,but
sofarastheywerepermanentlybeneficialto theestate,andenhancedits value.
Story, Eq. Jur. 779a,779b; Putnamv. Ritchte, 6 Paige,390; Bright v.
Boyd,1 Story, 478, enrichedby the learning and researchof that distin-
guishedjurist; S. C. 2 Story, 60S; (Jreenv. Biddle,8Wheat.79; Will. Eq.
Jur.812; Sugd.Vend. c. 22, ¤¤54,55,57."

This, thell, is clearly an equitabledefense.
The practiceact (section914, Rev. St.) is as follows:
"The practice,pleadings,and forms and modesof proceeding,in civil

causes,other than equity and admiralty causes,in the circuit and district
courts.shallconform,asnearasmaybe,to the practice,pleadings,andforms
andmodesof proceedingexisting at the time in like causesin thecourts of
recordof thestatewithin which such circuit or district courts are belli, any
rule of thecourt to thecontrarynotwithstanding."

This excludessucha defenseto an actionat law as that presentedby
the amendedplea. Montejo v. Owen, 14 Blatchf. 324. Where prayers
for equitablerelief had beenmadein an actionat law in the statecourt,
when the causewas removed to the United Statescourt it was held
necessaryto replead. La Mathe Manuj'g Co. v. National Tube-Works, 15
Blatchf. 432'.

In the last casecited, Mr. Justice DAVIS, renderingthe opinion of
the court. says:

"Theconstitutionof theUnited Statesand the acts of congressrecognize
andestablishthedistinctionbetweenlaw and equity. The remediesin the
courtsof theUnitedStatesare,at common law or in equity, not according
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to thepracticeof statecourts,but aecordingto theprinciplesof commonlaw
andequity, asdistinguishedanddefinedin thatcountryfrom which wederive
our knowledgeof theseprinciples. And, although the form 'of proceedings
andpracticein thestatecourtsshall havebeenadoptedin the circuit courts
of theUnitedStates,yet theadOptiPll9fthestatepracticemustnot beunder-
stoodasconfoundingthepdnciplesoflaw andequity,nor asauthorizingle-
gal andequitableclaimsto De blendedtogetherin onesuit.'" Thompsonv.
Rail1'O(td 00., 6 Wall. 134.

In thecaseof Bennettv. Butt&lworth, 11 How. 669,Chief JusticeTANEY
said: .

"The constitutionof the �U�n�i�~�e�d�S�t�a�t�e�s�, in creatinganddefining the judi-
cial powerof the.general �g�o�y�e�r�n�D�i�e�n�~�, establishesthis distinction between
law andequity; anda pal'tywhociaim$alegal title mustproceedat law, and
may,undoubtedly,proceedaccordingto the forms of practicein suchcasesin
thestatecourt. But, if the.clairnisan eqUitableone,he must proceedac-
cordingto theruleswhich thiS court �h�~�s prescribed,regulatingproceedings
in equity in thecourts01 theUnitedStates."

Thereforethe demurrer_is sustained,and, with the exceptionstated
in the outset,the plea is stricken.

LANIER V. AUSON and another.-

(GirctlU Gowrt, S. D. Geo,.uia;, E. D. June4, 1887.)

t. EQUITY-JURISDICTION.. _
Equity will not entertainabUl to enforcemerelythelegal title to land.

S. bJUJ:<CTlON-ToR;ESTRAIN WASTE¥.' . -
TheanCientequitydoctrine,whichwuuld.refuseaij. Injunction to restrain

waste,where a bill is filed for an account,hasbeengreatlymodified; andin
caseswhere irremediable.mischief is being done or threatened.suchasthe
extractionof Qresfrom a mine, or the cuttingdown of timber. an injunction
will issue,thoughthe title to the premisesbein litigation.

8¥.�S�A�M�E�-�P�L�l�t�A�D�i�1�'�1�'�(�~�. .
An'll.Ct of the general.assemblyof Georgia,providingthatin all applica-

,tions to ell'jolu thecuttingof timber, or boxingthesame-forturpentineJlur-
poses,it �~�h�a�n�D�,�o�t benecessaryto averor proveinsolven.cy,maybe admmis-
teredby the �e�q�~�i�t�y courtsof the UnitedStates.

(Syllabu8 by the Oourt.)

In Equity. 'Demurrerto bill.
Lanier & Anderson,for complainant.
Garrard ÇMeldrim, for respondents.

SPEER,J. Mary D. Lanier, a citizenoithestateof Maryland,brings
1:I.er bill againstJ. R. Alison, of Irwin county,and B. D. Britton, of
Echolscounty, and allegesthat sheis the ownerof lot of land No. 83,
in the Thirteenthdistrict .of Echols county, and lot of land No. 68,
in the samedistrict of Echolsco:unty, containing490 acreseach; that
the deedf were properly recorded;that during the life-time of her fa-


