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to thepracticeof statecourts,but aecordingto theprinciplesof commonlaw
andequity, asdistinguishedanddefinedin thatcountryfrom which wederive
our knowledgeof theseprinciples. And, although the form 'of proceedings
andpracticein thestatecourtsshall havebeenadoptedin the circuit courts
of theUnitedStates,yet theadOptiPll9fthestatepracticemustnot beunder-
stoodasconfoundingthepdnciplesoflaw andequity,nor asauthorizingle-
gal andequitableclaimsto De blendedtogetherin onesuit.'" Thompson v.
Rail1'O(td 00., 6 Wall. 134.

In thecaseof Bennett v. Butt&lworth, 11 How. 669,Chief JusticeTANEY
said: .

"The constitutionof the in creatinganddefining the judi-
cial powerof the.general establishesthis distinction between
law andequity; anda pal'tywhociaim$alegal title mustproceedat law, and
may,undoubtedly,proceedaccordingto the forms of practicein suchcasesin
thestatecourt. But, if the.clairnisan eqUitableone,he must proceedac-
cordingto theruleswhich thiS court prescribed,regulatingproceedings
in equity in thecourts01 theUnitedStates."

Thereforethe demurrer_is sustained,and, with the exceptionstated
in the outset,the plea is stricken.

LANIER V. AUSON and another.-

(GirctlU Gowrt, S. D. Geo,.uia;, E. D. June4, 1887.)

t. EQUITY-JURISDICTION.. _
Equity will not entertainabUl to enforcemerelythelegal title to land.

S. bJUJ:<CTlON-ToR;ESTRAIN WASTE¥.' . -
TheanCientequitydoctrine,whichwuuld.refuseaij. Injunction to restrain

waste,where a bill is filed for an account,hasbeengreatlymodified; andin
caseswhere irremediable.mischief is being done or threatened.suchasthe
extractionof Qresfrom a mine, or the cuttingdown of timber. an injunction
will issue,thoughthe title to the premisesbein litigation.

8¥. .
An'll.Ct of the general.assemblyof Georgia,providingthatin all applica-

,tions to ell'jolu thecuttingof timber, or boxingthesame-forturpentineJlur-
poses,it benecessaryto averor proveinsolven.cy,maybe admmis-
teredby the courtsof the UnitedStates.

(Syllabu8 by the Oourt.)

In Equity. 'Demurrerto bill.
Lanier & Anderson, for complainant.
Garrard ÇMeldrim, for respondents.

SPEER,J. Mary D. Lanier, a citizenoithestateof Maryland,brings
1:I.er bill againstJ. R. Alison, of Irwin county,and B. D. Britton, of
Echolscounty, and allegesthat sheis the ownerof lot of land No. 83,
in the Thirteenthdistrict .of Echols county, and lot of land No. 68,
in the samedistrict of Echolsco:unty, containing490 acreseach; that
the deedf were properly recorded;that during the life-time of her fa-
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ther, CharlesDay, he ownedonelot and controlledthe other, and took
specialpainsto protect the lots from intrusion by squattersand other
trespassers;that Alison & Britton addresseda letter to her father on
the twenty-eighthof July, 1883,stating that they had been inforr,ued
that he held the genuinetitle to the lots, and askinghim to put a price
on them. Her father replied that he was unwilling to leasethem for
turpentinepurposes,but would sell them for $1.50peracre. Notwith-
standingthis actualnotice,andadditional noticefrom oneFrankKirk-
land, her agent,that the true title was in her father, anda,letterfrom
Henry C.Daycalling Alison & Britton's attention to the former corre-
spondence,the defendants,in December,1883,enteredon thelands,cut,
hacked,andboxedthetreesfor turpentinepurposes,and havecontinued
to do so, injuring complainant$5,000,or other large sum; that com-
plainantis remedilessat law, becauseshe cannotascertainthe amount
of crude rosin, gum, and turpentinewhich has been taken from the
land; and thatequityshouldinterveneto preventa multiplicity of suits.
Shealsoallegesthat the defendantshavesomepretendedtitle which op-
eratesasa fraud on hertitle, and shouldbecanceled. Shepraysfor an
injunction, for the productionof the books andaccounts,and also the
deedsand othercontractsin writing underwhich theyclaim the right to
enterandusesaid lands,to bedeliveredupandcanceled. Complainant
waivesdiscovery. To the bill is appendedanabstractof thedeedsupon
which complainant relies, showing apparentlya good title. Several
amendmentshavebeenfiled to the bill; oneaverringthatAlison & Brit-
ton haveexecutedmortgageson said land in favor of J. P. Williams, a
citizen of Chathamcounty, stateof Georgia,-onedatedtwenty-second
June, 1883, for $4,821.43;another, twenty-third January,1884, for
83,500; that thesemortgageswere in fraud of the right of complain-
ant; thatthemortgagee,J. P. Williams, hadnoticeof complainant'stitle,
becausethe deedswererecorded;that Alison & Britton areembarrassed,
and it is doubtfulwhetherthey can pay their debts; that J. P. Williams
hasreceivedand sold $5,000worth of turpentinefrom said land, and
that sheis entitled to havean accountingfrom him, and praysthat he
may be madea party. The third amendmentaversthat complainant
is informedandbelieves,and so charges,that Alison & Britton had no
deedor claim of title when they enteredon the land, but that their sale
motivewas to trespassand takethe turpentineand otherproductsof the
pineforest; that theydo notoccupythelandcontinuously,but only dur-
ing theturpentineseason;thatthelandsaresoremoteanduninhabitable
that she is unable,without ruinous expense,to preventthe encroach-
mentand trespassesof the defendants. Shealsocharges,uponinforma-
tion and belief, that Williams knew of her title, and of her father's.
Shefinds that sheis unableto prove the allegationsof her original bill,
strikes out the waiver of discovery,prays discovery,and propoundsa
numberof interrogatoriesrelating to the title of complainant,andto the
.amountandvalue of the turpentinetaken from the land. To this bill
the defendantsdemur,becausethe complainanthas a completeand ad-
equateremedyat law, andbecausethe bill is exhibited againstseveral



102 FEDERAL REPORTER.

defendantsfor severaland distinctámatters,and is multifarious, and
that the court hasno jurisdiction.

It is very evident that most of the relief soughtby complainantis
properlya matterfor equitablecognizance. Equity will not enter-

tain a bill merely to try and enforcethe legal title to land. This is a
bill for an account,and to restrainwastej and Lord ELDON is reported
to havesaid that if "the plaintiff filed a bill for an account,and an in-
junction to restrainwaste,stati11lg that the defendantclaimed by a title
adverse his, he statedhimself out of court as to the injunction."
This doctrinehasbeengreatlymodified in moderntimes, and it is now
a commonpractice,in caseswhere irremediablemischiefis beingdone
or going to the destructionof the substanceof the estate,
suchasthe extractionof ores from a mine, or the cutting down of tim-
ber, or the removalof coal, to issuean injunction, though the title to
thepremisesbe in litigation. Theauthorityof the court is in
such cases,through its preventive writ, to preservethe propertyfrom
destructionpendinglegal proceedingsfor the determinationof the title.
Erhardt v. Boaro,113 U. S. 537,5Sup.Ct. Rep.565.

The bill doesnot allege that Alililon & Britton are insolvent,but the
legislatureof Georgia, to meeta widely-prevalentinjury of the character
specifiedin the bill, on the thirteenthof October,1885, enactedthe fol-
lowing statute:

..Be it enactedby thegeneralassemblythat,fromandafter the passageof
this act,in all applicationsto enjointhecuttingof timberor boxingthesame
for turpentinepurposes,it shall notbenecessaryto averor proveinsolvency,
or that thedamagewill beirreparable:provided,thecomplainanthasperfect
title to thelanduponwtiich the timber is situated,andshallattacha copyof
the sameasan exhibit to the bill: and provided,further, that thechancellor
granting said temporaryrestrainingorder shall reqUire the complainantto
givesuch bondasin his discretionhe maydeemproper(said bondto beap-
provedof by the clerk of thesuperiorcourt) to answerthedamages,if any,
which may be sustainedby the defendantby reasonof the grantingof said
injunction, which bondshall beheldand takenas appeal-bonds;and if, on
thefinal hearingof thecause,damagesareadjudgedagainstthecomplainant,
jUdgmentshall beenteredon saidbondasin appealcases."

Now, while it is true thatalterationsin thejurisdictionof statecourts
cannotaffect the jurisdiction of the circuit courts of the United States,
so long as the equitablerights themselvesremain,yet an enlargementof
equitablerights may be administeredby the circuit court as well as by
the courts of the state. HoUand v. Ohallen, 110 U. S. 15, 3 Sup. Ct.
Rep. 495. And this statutemay be entertainedand enforced in an
equity suit of which we otherwisehavejurisdiction.

Considering the premises,it is orderedthat the demurrerbe over-
ruled, so far asthe applicationfor an injunction is concerned,and that
thedefendantsshowcausewhy an injunction on the terms of the stat-
ute abovequoted,pendentelite, shouldnotbegranted. As to the prayers
of the bill not relating to the injunction, the demurreris sustained,and
the complainantmust proceedat law for the assertionof her title, and
herclaim for mesneprofits and damages.
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AMERICAN FREEHOLD LAND MORTGAGE CO. Oh' LONDON, Limited, '11.

WALKER and another.

(Glrcuit Gourt, S. n. Georgla, w: n. June18,1887.)

1. EQUITY-REFORMATION OF INSTRUMENT-ScOPEOF DmcuE.
A courtof equityof the United Stateswill not, on a bill tiled to correcta

formal defect in an instrumentconstitutinga link in a chain of title, pass
.uponthe validity of the title itself. .

So POWER-DEFECTIVEEXEcuTION-ArDlm.
While generallytheentirefailure to executea powerwill not be aided in

equity,wllere the partieshavebegunto executeIt, and the executionis deá
fective throughaccidentor mistake,equitymaydecreea completeand per-
fect execution.

8. SAME-EQUITY JURISDICTION.
This is an extraordinaryjurisdiction, but it will beexercisedto further the

meritorious equitiesof purchasers,including mortgagees,lessees,and credo
itors. .

4. SAME-LIMITS OF JURISDICTION.
Defectswhich will becorrectedIn theexecutionof a power aremattersof

form. suchasthe wantof a sealor witnesses,or of signatures,and not matá
tersof substanceor essence.

CSgllabus by tlt6 Gour"}

InEquity. Demurrer.
Martin ac Worrell and Hill ac Harris, for complainant.
Patteraonac Willingham,for defendants.

SPEER,J. Theallegationsof complainant'sbill are that the defendá
ant Alice J. Walkermadeapplication to Sherwood,the agentof com-
plainant,for a loan of 81,000uponcertainreal estateassecurity. The
loan was made,and Alice J. Walker, who was the owner of the land,
executedand deliveredto complainanta promissorynote therefor,and
a deed to securethe sUtn due thereon;that Alice J.Walker executeda
powerof attorneyto herhusband,Allen M. "Talker,to executethe deed,
but by inadvertencethe powerof attorneywasexecutedin the presence
of onewitnessonly, when, under the law of Georgia,two witnessesare
required,wherethe powerrelatesto theexecutionof titles to land. ThE'>
bill praysthat the formal defect in the powerof attorneybecorrected,
and that the conveyanceto securethe debt be held valid. To this bill
the defendantsdemurgenerally,and for specialdemurrerinsist that the
deedunder the powerof attorneywasmadeto Sherwood,and that the
complainantswere strangersto the transaction;and, further, that, be-
causethe powerof attorneywas defective,a courtof equity would not,
in correctingthe powerof attorney,passupon thevalidity of the deed
executedunderit.

As tothefirst groundof demurrer,it is sufficient to say that the bill
allegesthatSherwoodwasthe agentof the complainant.

Sofarasthelastgroundof demurreris involved,the contentionof the
defendantsis well founded. The court will not passupon the validity
of the title uponanequitableproceedingto correctanerror in an instru-


