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BODKIN, Jr., .,. WESTERN UNION TEL. Co.

(cwlYUit cowrl, D. Kentucky. February14, 1887.)

NEGLIGENCE-PRO:KIMATE AND REMOTE CAUSE-TELEGRAPHCOMPANIBS.
, Plaintiff's petition allegedthe loss,by a flood. of certainbarrelstaves,ow-
ing to the negligenceof;thedefendantin not �d�e�l�i�v�e�r�i�n�~ a telegram,contain-
ing informationof the arrival of a bargeuponwhich saIdstaveswereto have
beenshipped,until 80 hours after the receiptof said telegram,althoughhe
�l�i�v�e�~ Within a hundredyardsof defendant'soffice. Held, overruling demur-
rer to petition,that the plaintiff couldrecoverdamagesfor theloss of theuse
of the bargein its ordinaryandusualuses,but that he could not recoverfor
the lossof the staveswhichmig/tthavebeensavedby theuseof the barge,as
it did not appearthat the negligenceof the defendantwas the naturaland
proximatecauseof suchloss.

At Law. The opinionstatesthe case.
.White&: ReevesandJ. M. Bigger, for plaintiff.
Henry Burnett, for defendant:

BAlm, J. Plaintiff allegesthat he madea contractwith F. Norman,
who did businessin Mound City, Illinois, in which it was agreedhe
(Norman) would pay plaintiff $50 per thousandfor all the staveshe
would get out and deliver to him atMoundCity, Illinois. In thisagree-
ment, Normanwasto furnishvesselssuitablefor the purposeof shipping
the stavesfrom where they were madeto Mound City; that he made,
underthe agreement,about40,000staves,and had them on or nearthe
banksof Mayfield creek,which emptiesinto the Mississippi river at or
about 10 or 12 miles below Mound City. Mayfield iaa small creek,
which only furnisheswaterenoughto float barges,and otherlike vessels,
when it is high, and henceit must be used for that purposewhenthe
wateris high. He allegesthat when he was readywith his staveson
said creek,he notified Norman,and it was agreedbetweenthem that
the staveswould beshippedwheneverthe waterwasat a suitablestage,
and that Normanwas to send a bargeto the mouth of Mayfield creek.
and notify plaintiff. and plaintiff,was to take it from thereup the creek
to the staves,and thereload the barge,and deliver thestavesto him at
Mound City. He says that when the water beganto rise, andwasris-
ing rapidly, Normansenta barge to the mouth of Mayfield creek,and
securedit at or nearthe bridgeof the Mobile RailroadCompany,which
is just abovethe mouth of Mayfield creek,and that said Normanwrote
and delivered to the defimdant's'agentat Mound City a telegramad-
dressedto plaintiff, at Bardwell, which wasasfollows:

"MOUND CITY, ILLS ¥
..D. Bodkin, Jr., Bardwell: Bargeat Mobile bridge. Get themaboveas

soonaspossible. " F. NORMAN."

He allegesthat defendantundertookto deliver this telegramwithin a
reasonabletime; that in fact it was promptly transmittedto Bardwell,
but defendantfailed to deliver it for 30 hours after its receipt at Bard-
well, although plaintiff lived within a hundred yards of defendant's
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office, and wasactually in defendant'soffice within that tmle; that this
failure wasbecauseof negligenceand carelessnessof defendant'sagent;
thatplaintiff went, immediatelyuponthereceiptof saidtelegram,to said
barge,andfound it in goodorder,andhe, without delay,startedup the
creekwith it, ahddid passup under the Mobile bridge, and ascended
up the creekuntil he got to the bridge of the Illinois Central Railroad
Company,which is a shortdistanceabovethe Mobile bridge. Whenhe
got therehefound thewaterhadrisenso high thathewas unableto get
saidbargeabovesaidbridge. He saysthat thewatercontinuedto rise,
anddid overflow the banksof saidcreek,and remainedup four or five
weeks,duringall of which time hewasunableto get saidbargeup to the
staves. He saysthat about20,000of his saidstaveswerecarriedoff by
high water,andwereentirely lost, andthata largenumperof themwere
floated out into the bottomandwererecoveredby him at greatexpense
and labor. He saysthat, if said telegramhad beendeliveredto him
within a reasonabletime after it wasreceivedby the defendantat Bard-
well, he couldandwould havepassedthesaidbargeunderthe saidrail-
roadbridge,andhavegoneto thestaves,andloadedthemuponsaidbarge,
long beforethe watergot to such a height as to float them off, and he
would havesavedthemall, andwould haveavoidedthe lossof themas
aforesaid,andthedelay,labor,andexpenseof recoveringtheothers. He
allegesthathe was damagedin the sumof $2,000becauseof the failure
of defendantto deliver saidtelegramwithin a reasonabletime.

Thedefendanthasdemurredto this petition, and insists that, upon
the factsalleged,plaintiff is not entitledto recoverany amountof dam-
ages.

Assumingthat plaintiff hasa right of actionfor a breachof this con-
tract, if therebe.abreach,anddamage,and this seemsto be conceded
by defendant'scounsel,thequestionarises,hastherebeena breach,and
wasplaintiff damaged? Certainly,a delayof 30 hoursin thedelivery
of a dispatchto a personwho waswithin a few hundredyards of the
telegraphoffice was a breachof the contract. It is, however,insisted
that the dispatchmeans,"Get the bargeaboveMobile bridgeassoonas
possible,"andasthe plaintiff did get it abovethis bridge,notwithstand-
ing the delay, therewas no damagecausedby this delay. Ifthiswere
true, thenthe damagewould be nominal; thereforethis demurrershould
be overruledbecauseof the nominal recovery.

But, asthequestionof damageshasbeendiscussedby counsel,I shall
indicatemy opinion now. The dispatchis, "Barge at Mobile bridge.
Get themaboveassoonaspossible." "Them"may,underthe allegation
of the petition, refer to the staves. If, however.it :refers to the barge,
"sbove,"in this dispatch,doesnot necessarilyor naturally refer to that
bridgealone,but ratherabovein the creek. This is clearly the mean":
ing, taking the statementof the petition as true, and �r�~�a�d the dispatch
by the light of thosefacts. .

The main questionis as to the measureof damagesif the dispatch
meant,"Get the bargeup to the stavesas soon as possible." The gen-
eral rule is that, for the breachof such a contract,the party may ra-



186 FEDERAL REPORTER.

cover the actaaldamagesustnined,hutthen the damagemust be both
natumlandproximate.

In Leonard <v. New YorkTel.C'Gl.",41N. Y. 544, EARL, C. J., states
the rule thus:

"The damagesmustbe suchasthepartresmayfairly be'supposedto have
contemplatedwhenthey madethe contract. Parties�e�n�t�~�r�i�n�g�' intG,contracts
usuallycontempJa,tet;hat they will �~�I�} pe,rformed,an.d not that they will be.
violated. '1:hey;t;llay �r�~�e�l�y actuallycontemplateany damageswhich would
flow frotl}. any breach,andmay frellllentlyhavenot sufficientInformationto
know whatsuch damageswould be. * * * A partyis liable for an di-
rect damageswhich bothpartiesto'thecontractwould havecontemplatedas
flowing from its breach,if, at the time theyentered'into it, they bestowed
propel'attention'uponthesubject,,andhadbeenfully informedof thefacts."

ALDE:RSON, B.,in Hadleyv.BaXendale,9 Exch. 353, statesthe rule
thus:

"Wheretwo partieshavemadea contractwhich oneof them has broken,
tbedamageswhich theothei'partyoughtto receivein respectof suchbreach
of contractshould,be suchas may�f�a�~�r�l�y andreasonablybeconsideredeither
arising nat.umlly, i. e., accor<lingto �~�h�e usual courseof things,from such
breachof cÇ;l!1tractitself, or suchas'mayreasonably,besupposedto havebeen
in the �c�o�n�~�e�m�p�l�a�t�i�'�o�n�o�f bothpartiesat the time they madethe contract,as
theprobableresultof the breachof it. " .

In the caseat-barph.dntiff is �s�e�~�k�i�n�g to recover,not the value of the
ordinaryueeofthebarge for the timewhich hewasdelayed,but the
loss of tlle staves,which hemiqht have savedfrom the h.igh water had he
beenin �c�o�n�d�i�t�~�o�n .w useit. This'would be a special,and, I think, a re-
mote, damage,in the senseof not being the usual and a direct damage
arising from .thenon-useof �t�~�e�)�J�a�r�g�e�. Here the barge is not lost by
reaSOnof the non-deliveryof the dispatch,but a lot of stavesare lost,
which were intendedto be lQaded.upon it, andthen thehigh water is the
direct caU8eof theloss. Those�s�.�t�a�v�~�s�m�i�g�h�t havebeensavedhad the barge
gotten �t�h�e�r�~ .in time; but to makethedefendantliable for a lossof prop-
erty which \Vas really lost by the high water,becauseit mighthavebeen
savedby the useof this barge,seemsto me to be going beyondthe just
rule asto damagesin suchcases.

The breachis thenon-delivery'of this dispatch,andthedamageshould
be only the loesof the useof the bargein its ordinaryand usual uses;
not the loss of otherpropertywhich waf> not on the barge,and might
never have beenon it, even if the barge had beenthere. Schefferv.
Railroad Co., 105 U. S. 249, is a strong caseshowing how very direct
mustbe the causeof the injury for which damageswill begiven. There
a passengerwas so seriouslyinjured by a railroad accidentthat he be-
cameinsane,fl,nd within eightálnonthscommittedsuicide. They held
that the railroadcompanywasnot liable in damagesfor his death,be--
causehis own act was the proximatecause.

Demurreroverruledfor thereasonsgiven.
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1. ATTACBMENT-NON-RlllSIDENOE-PROPERTYWITHIN JURISDICTION.
Where,on the trial of the claim of a non-residentinterveningclaimantof

chattels,attachedunderthe law of SouthCarolinaas the propertyof a non-
residentdebtor,the jury have.found for the intervllnor, the verdict is con-
clusivethatsuchdebtorhasno title in the goodsattached;and,in the absence
of proOfof otherpropertywithin the jurisdictionof thecourt, theattachment
suit shouldbe dismissed.

2. �S�A�M�~�F�'�m�T�I�T�I�O�u�s CREDIT.
A .contractfor the diggingql' an �a�r�t�e�s�i�~�r�i well which, in expressterms.pro-

videsthat thecontractorshallbeentitledto bepaid for work donethereunder
"onlyon thecompletionofthewholework,"is anentirecontract;.andit is not
competllntfor the ot,hercontractingpax:ty,in a suit by him to recoverfor the
non-performanceof thecontract,to allow a credit of $500for work done,for

"the 'puryoseof sustaining'an attaclimenton'thegroundsof non-residence.
8. SAME-WHAT SUBJECT To-,-EQUITY IN CHATTEL MORTGAGE. '

In SouthCarolinaa mOl'tgagee.ofchattelsis the legalowner" and the �c�b�a�t�~
teillsolllortgagedcannotbe attachedfOf a debtof the �m�o�r�t�g�a�g�o�r�~ A �m�o�r�t�~
gagor'hail. therefore.no propertyin such chattels'sufficient,'in CRse of his
non-residence;to supportan'�~�t�t�a�c�h�m�e�n�t on thatground. .

Mqtionto DismiBB for wantof jurisdiction.
Brawley'&- BarnweUj ¥for plaintiffs.
Mitchell' k Smithand Bryan &- Bryan, for defendant.
Before BOND and SIMONTON, JJ.

By THE COURT. An attachmentwasis!\uedout of thestatecourtagainst
certainchattels,asthe propertyof CharlesD. Pearce. Thegroundolthe
attachmentwasthat Pearcewasa non-reAident,andabsentfrom thestate.
ThereuponJosephMcGee, pursuingthe provisionsof the Codeof Pro-
cedure,intervenedjclaiming that the chattelsattachedwere his prop-
erty. An issuewasorderedby the circuit judge to try the issuemade
upon the denial of this claim. The causeat this stagewas removed
into this court, McGeebeinga citizen of New York. Upon the trial of
the issuein this court the jury found that the �p�r�o�p�e�~�t�y in the chattels
was in McGee.

The casebeing now up for trial, the defendant,who has entereda
limited appearancefor the purpose,movesto dismissthe casefor want
of jurisdiction. Theground is that he bad no propertyin the goods
attached,and that he had no other propertywithin the jurisdiction of
this court. The jury havefound that thegoodsattachedare the prop-
Hty of McGee. This seemsto endthatquestion. But it is maintained
that Pearcehas�~ right to an accountagainstMcGee, becausethe evi-
dencedisclosesthe fact that he has title in them asmortgageeundera.
mortgageexecutedby Pearce. In South Carolina a Iuortgageeof the
chattel is the legal owner. The chattelso mortgagedcannotbe levied
on or attachedfor a debtof the mortgagor. Levi v. Legg,23 S. C. 282.
The sameevidenceoffered in this casewasusedon the trial of the issue
made by McGee. It disclosesthe fact, which is �u�n�c�o�n�t�r�a�d�~�c�t�e�~�, that


