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doJdstwhata jury wouldprobablrdo. They would not be itble, and
Ida not 8eehowanyonecan sit down and figure out, by dollars and
cents,from the statementsof thesewitnesses,a satisfactoryand mathe-
matical statementof the amount of damageswhich the party has sus-
ta,ined. And I havedonethis, in my own mind: Taking thefact that
this �p�r�o�p�~�r�t�y was of sixty-eight hundreddollars in value; that the ra;.
ceiverevidentlyconductedthe businessfairly an,dsatisfactorily,convert-
ing the propertyinto cash,so far as he went, and selEng nothing on
credit,-.-a.transactionandcourseof businesswhich'ordinarily,I think,
resultsin moreprofit than largersalesoncredit; theamountof theprop-
erty that he returned,and the time which the possessionwas detained
from the owner; and also consideringthe fact that the fees of the re-
ceiverhavealreadybeentaxedagainstthe complainant,-Ishall award
damages.in:thesumof$250j forwhichsum,withall thecoststhathave
�h�e�r�e�t�o�f�o�r�e�'�b�e�,�e�~ taxed,an,executionwill issue. ' '

UNl.'Tl!l])S'1lA'1'ES 11. BURKHARDT. '

Ç(h"rcuitOO'Uf't, D. Oregon. June22,1887.)

PE:a.nm,V-INSTRUCTION.
At the closeof the instructionsto the jury the court, in responseto aques-

tion from a juror, said the jury might give the verdict in the casein which
,the defendantcommitted the alleged perjury such considerationas they'
thoughtit entitledto, whenit alsoappearedfrom therecordof theprior .ao-
tion, andt:he otherevidencebeforethe jury, that the jury thereinmusthave
disregardedtheevidenceof the defendanthereinallegedto be false. Held,
that th$instructionwas erroneous;and,althoughthe verdict of guilty ap-
pearedto be fully justified by the evidence,the court could not say,on a mo-
tion for 'anew trial, that the errorhadno appreciableinfluenceon theresult,
andthereforegranteda newtrial. '

(Syllabus by the Oourt.)

Indictmentfor Perjury. Motion for new trial.
Lewis McArthUtá,for the United States.
W. W.Page,for defendant.

DEADY, J. The defendantis accusedby the grandjury of this dis-
trict of the crime of peljury. The indictmentstatesthat on November
29, 1886, the case of Elizabeth Stapletcmv.' Oakland Home I'M. Co., an
action to recover damagesfor the loss of the New Couch Hotel, de-
stroyedby fire in this city on July 10, 1886,wason tria! in this court,
when it becameand was material to the determinationof the issue
thereinwhethersaidbuilding wasdestroyedby the procurementof said
Elizabeth,and whetherthe furniturecontainedthereinhadbeenremoved
therefromby saidElizabetháprior to saidfire; that the defendant,being
then duly swornasa witnessin saidcase,willfully andfalsely:sworethat
abouttwo weeks beforesaid fire. andabouttwo days beforesaidEliza-
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bethand her family left.saidbuilding for the seaside,at TIwaco, Wash-
ington Territory, Timothy Stapleton,herhusband,with the aid of the
defendant,andthe knowledgeandassistanceof saidElizabeth,removed
the furniture, bedding,crockery,.carpets,cooking'utensils,and cutlery
from saidhotel, with the exeeptionof the bedsteads,andthe mattres!$es
thereon,anda sufficientamountof bedding,crockery,cutlery,andcook-
ing utensilsfor four or .five perSonswho remainedin the building after
the Stapletonsleft the same,to the Ash-streetdock, in Portland,and
then and there shippedthe same, by the OregonRailway & Naviga-
tion Company,to Ilwaco; whereas,in truth and in fact, as the defend-
ant well knewwhen he so testified, none of saidarticles exceptingfive
or six pairs of blankets,a small stove, two pulu mattresses,and suffi-
cientcookingutensilsanddishesto accommodatetheStapletonsandtheir
children while ,campingat ,IlwacO, were so removed or shipped,but
weredestroyedby fire in andáwith said hotel on July 10, 1886. The
defendantpleadednot guilty to the indictment,andwas tried thereon
May 24, 1887,andfound guilty. Henow movesfor a new trial in ar-
restof judgment.

On the argumentnothingwassaidin supportof the motion in arrest
of judgment;and the burdenof the argumentforanewtrial wasthere-
fusal of the court to allow the defendantto offer proofon the question
whetherthe Stapletonsdid: causetheN"ewCouch Hotel to be burned,
andthe remarkof the court, in refusingto admit evidenceon the sub-
ject, that the questionhad been.decided in their favor in Stapletonv.
OaklandHdmeIna. 00., and wasaltogetherimmaterialin this case.

Certainly there was no errOr in the exclusion of this evidence,or
ratherin refusing to allow the defendantto go into the question. As
wassaid.by' the courtat the �t�j�I�T�l�~�, if Burkhardtwasindicted for falsely
swearingon thetrial of John:Doe for themurder,of Richard Roe, that
Doe bought'a'pistolof hiin, aboutthe time ofthe homicide,such as it
waselaIniedwasusedin thekilling, it, would beequallyabsurdandir-
relevantto offer evidencein defensetendingto prove that Doe did kill
Roe. The remark that the questionwhetherthe Stapletonscausedthe
burningof thehotel hali beensettledin their favor by thejury that tried
the insurancecasemay havebeenimproper. But it wasa merecasual
remark, in the courseof the colloquy betweenthe court and counsel,
and it is not likely thatthejury paid anyattentionto it. And, further-
more, counsel'xorthedefendantprovokedthe remark,and is largely re-
sponsiblefor it.. He endeavoredtoprejudicethe caseof the prosecution
by indirectlyáimpressingthe jury with the idea that the Stapletons
causedthe burningoBhe hotel, by insisting, in their presence,that he
oughtto be allowed to go into that question;and manifestingsurprise
whenhe wasrefused.
It is alsoáclaimed that the evidenceis insufficientáto supportthever-

dict. .
The �·�e�v�i�d�e�n�~�e�'�f�o�r theprosecutianleft no room for reasonabledoubt

that the defendant,on the trial of Stapletonv. Oakland Home 1m. 00.,
willfnllyand,falsely sworethat the largerportion of the furniture,pai-
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ticularly in value,of the NewCOuchHotel,a building fitted for the lodg-
ing and boardingof at least50 persons,was hauled to the Ash-street
dock, and shippedto Ilwaco by the defendantandTImothy Stapleton;
with the knowledge and,consentof his wife, Elizabeth; that the ar-
ticles so removedamountedto threewagon-loads,""-one two-horseone,
and two one-horseones;and the shipmenttook placewithin a day or
two of the departureof the Stapleton'sfor Ilwaco, and not earlierthan

, Junethe 24th. It wa$ alsosatisfactorilyshownthatthe Stapletonsdid
$end a campingoutfit of smallvalue, as statedin,the indictment,on
Junethe 23d, from the hotel to the Ash-streetdock,whichwasshipped
()n June24, 1886,to Ilwaco,by the OregonRailway& NavigationCom-
pany,and that the defendanthelped to put thesethings in the wagon,
and deliver them on the'dock; and therewas no testimonytendingto
showthat the Stapletons,or either of them, shippedany othez:of the
furniture or furnishingsof this hotel to Ilwaco, or elsewhere,aboutthis
time,or.atall.

An attemptwas madeby the defenseto prove that somearticles-
boxesandtrunks-weretaken,awayfrom thehotel during the'highwa-
ter, and in the early partof June,in expresswagons,but it alJiounted
to nothing., In a public house,patronizedlargelyby the floating,labor-
ing population,it would have beenstrangeif:eipresswagonswerenot
.comingandgoingnight andday with the baggageand effectsof parties
goingto andfrom thehotelandsteam-boatlandingsandrailwaystations.
But, besidesall this, the testimonydid not tend in the least degreeto
identify any of thesetransactionswith the wholesaleremovalof the fur-
nishingsof thehotel that thed,efendantsworetook place,with hisassist-
:ance,on the day beforetIle Stapletonswent to Ilwaco, Junethe 23d.

An attemptwas,alsomadein the testimonyandargumentfor the de-
fenseto showthat the'defendantin his testimonyin the insurancecase
did not confinethe removal of the articlesto one occasion,but left it

�.�s�o�I�U�~�w�l�'�l�a�~ indefinite as to time,. But theweight of the evidenceis to
the contrary. In fact, the impressionmadeby his teatimonyin the in-
surancecase,accordingto my notes,ill that the removal of the goods
WItS one continuoustransactiop.;and certainly he said nothing to the
�.�(�l�~�)�I�~�t�r�a�r�Y�~�i On the trial of this case,after hearing the witnessesfor the
prosecutIOnand thedefense,andhavinghisattentioncalledto thematter,
he went on the witnessstandin his own behalf,and admitted tp,at he
'Sworeontheformer �t�~�i�a�l that three wagon-loads',comprising the best
part in valueof the propertyof the hotel, Were takenfrom there to the
Ash-streetdock within a period of two days,and just prior to the de-
partureofthe Stapletoosfor lliaco; that hemarkedsomeof thearticles
Ilwaco. andaccompaniedthelast load to the dock, and would not say
bedid notaccompaoyitheothertwo IQadsalso.

A newtrial is alsoaskedon accountof an error in' the instruction of
thecourt. In the progressof the trial the judgmentroll in Stapletonv.
OaklandHome Ins. �~ .. wasofreredin evidenceby the prosecution,to '
,ilhow �t�b�,�~�, �p�'�e�n�d�e�n�c�y�~�t�t�h�f�l�.�t a,ctioo,and �t�h�~ isSuethereio, ",hereinand
whereaboutthe defendantis alleged to have sworn,falsely. After the
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illstrnctions to tbejury wereclosed,andtheywerein the act of retiring,
oneof their numberasked thE\.question,"What effect.shall be given to
�t�h�e�:�~�r�d�i�c�t of the jury in the tn$urancecase?"to which the court �r�e�~
plied, without suggestion01' �o�b�j�e�~�t�;�'�o�n from counsel,"Give it suchcon-
siderationasyou may think it entitled to." Upon reflection.! am sat-
isfied. that this.' instruction was erroneous. Whart. Orirn. Ev. ¤ 602a.
And while I feel satisfiedthat theverdictof thejuryis fully justified by
�t�h�e�e�v�i�d�e�l�~�c�e�, without thisinstt,uction,yet I cannot,in the natureof'
things, be;assuredthllt it didn9t have someappreciableinfluenceon
the result., The verdict in the,insurancecase,in., connectionwith the
evidence,showedthat thejury,iQl finding for the plaintiff, must have
disbelievE0the evidence.bf:thedefendant,and that fact may havehad
someinfluencewith thejury in thiscaf:!e.infindingthat the defendant
wasguilty ofperjury. . ' ,

I !tis to be regrettedthat thisapptJ.rentlyjus.tverdict mustbesetaside
on accountof this error. But the defendant,whatevermay,appeartl>
be themerit ,or demeritof his case,is entitled to the verdict of a jury
thereon impaneledto try the sarne,wi.thout referenceto the finding or
opinion.of anYi-otherjury in anyothercaseto which he wasnot a party.

. The, motion for a new trial is, tJ.1lowed,and thedefendantis held to.
bail to awaitsuchtrial in .thesumof$2,OOO.

�U�~�E�D STATJAS 1.'. RIDGEWAY.

(Circuit Oourt, 8. D.Geor,gi"" W: D., June15,1887.)

,I. INSANITY-As A DEFENSE-BtmDENOF PROOF.
Whenadefiindantsetsup" pleaof insanity,heassumesthe burdenof proof

to sustainthe'plea. j " ,

�2�~�'�S�A�M�E�-�-�E�v�I�D�E�N�C�E�-�-�A�B�N�O�R�M�A�L STRENGTH.
The possessionof spasmodicand abnormalmuscular,strength,coincident

with greatandcontinuouswlJ,kefulness,aderangedsystem,greatrestlessness,
an abnormal�'�~�u�l�g�i�n�g of theeye,with a vacantexpression,are evidencesof
insanity. ",

8. SAME-MANIA.
A party who believes,that heáhasnot slepta momentfQr morethaneight.

yearsissuft;eringfrom a mentaldelusionwhich amountsto a maniaon that
subject. ' ..

4. SAME--J>OWERTO DISTINGUlBHBE;TWEEN RIGHT AND WRONG.
If onechargedwith crimepossessesthatdegreeof mentalintelligencewhich

enablesll.j):ll to distinguish�~�e�t�w�e�e�n ,right andwrong,.asto theparticularmat-
ter involved in the crime for Which lie is on trial,heis held responsiblefor
hi.s action,althoughhe may sufferfrom a mentalaberrationon othermatters

'not connectedtherewith. .' .' , ' .
I. SAME-MA.NNER OF TESTIFYING. ' ,

While the prisoner'smannerof testifying, his generalbearingas a wit-
ness,thefntelligibility andcontinuityof his testimony,areimportantmatters

. to be consideredby the jury, thesearenot conclusiveon the q"uestionof his
, mentalsoundness.


