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the sheet. The pasteboard in his leaves extends nearly to the pocket, so
that the border, C, is upon a level with A.
At the date of the invention, photographic album leaves with pebbled

surfaces surrounding the openings or spaces in the leaves through which
the pictures are seen, were old. A emooth border surrounding a peb-
bled pocket. and a pocket with ornamented edges, were also old. In
view of the state of the art at the date of the application for a patent,
there was nothing indicative of invention in sprrounding an 'ornamented
or unornamented opening or pocket with a pebbled border which did not
extend to the edges of the sheet. If the patent is construed to include a
plain border inclosing a pebbled border, which incloses a pocket, then
it does not contain patentable novelty, because pebbled surfaces sur-
rounding the openings in album leaves were old at the date of the im-
provement. and. there was nothing patentable in limiting the area of
the pebbled surface. If the patent is limited to the design which the
patentee made, and which is shown in the drawings, and which consists
of an exterior plain, apparently elevated, border, inclosing a pebbled
border, which inclosed a pocket apparently raised, thus making appar-
ently three mats or frames for the picture, it is l! good design patent.
Such a design has a pleasing effect, which is peculiar to itself, seems to
be novel, and has the necessary element of invention.
There is no infringement, and the bill is dismissed.

ESTES and others tI. WORTHINGTON.

«(]t'rcuit Court, S. D. Ne'IiJ York. Mav 10, 1887.)

1. TRADE-MARK-TITLE...CHATTERBOX"-INJUNCTION.
In the year 1866, one Johnston originated the title "Chatterbox" upon It

series of books which he caused to be compiled, containing illustrations and
stories of a class and style adapted to young persons. The books had a dis-
tinctive appearance and manner of cover and printing, and they became uni-
versally recognized in England and the United States as books which had at-
tained a well-known and highly-appreciated character. .The said Johuston
afterwards assigI\ed to the plaintiff the exclusive use of the title in the United
States and Canada, and the publications were made simultaneously in Eng-
land, br JohnstOn, and in this country, by the plaintiff. The defendant pub-
lished Juvenile books bearing the title "Chatterbox" upon the cover, and
similar in externall1ppearance and general style to the plaintiff's books, but
with different contents. The plaintiff thereupon filed his bill to restrain such
publication by the defendant. Held, that he was entitled to the relief sought.

2. SA}4:E. •
An exclusive right to said title, "Chatterbox," used as name for character-

izing a series ()f juvenile books, is not defeated, on the ground. of a prior ap-
propriation, by the publication, in 1852, for two successive months, of a
monthly newspaper called "Chatteris Chatterbox," not intended for young
people; nor by the publication, in 1807, in a volume of poems called"Original
Poems for Infant of a poem called "The Chatterbox;" nor by the
publication, in 1861, of a book called "The Favorite Scholar," containing a
prose story called "Little Chatterbox."
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SHIPMAN, J. This is a bill in equity, to restrain the defendant from
the infringing use of the plaintiffs' title, "Chatterbox;" the said word
being alleged to be a well-known trade-mark of the plaintiffs, as assignees
of James Johnston, and designating a well·known series of books, of a
juvenile chamcter, which are compiled by the said Johnston, and are
published in this country by the plaintiffs, and it being alleged that the
defendant has impnnted the same trade-mark upon his juvenile publi-
cations of substantially the same class, style, and character as those
made and issued by said Johnston and the plaintiffs. The most im-
portant facts in the case are stated in the opinions of this court in the
similar cases of Estes v. Williams, 21 Fed. Rep. 189, and Estes v. Leslie,
27 Fed. Rep. 23.
In addition to the fact that James Johnston assigned to the plaintiffs

the exclusive use in this country and in Canada of the name"Chatter- .
box" for the term of 10 years, from January 1, 1880, he also agreed to
furnish for said 10 years, and has furnished, to the plaintiffs, since the
date of said agreement, duplicate electrotype plates of all his juvenile
books bearing the name "Chatterbox;" which books, bearing said name
and containing the same illustrations and reading matter, have been is-
sued simultaneously in London, by the said Johnston, and in Boston,
by the plaintiffs. In 1884 the agreement was modified, so as to pro-
vide that the privileges previously assigned and promised should be en-
joyed for such times as the plaintiffs should pay therefor £1,000 per
annum.
Johnston was the originator, in the year 18(36, of the title "Chatter-

box" upon a continuous, annual series of books which he caused to be
compiled, containing illustrations and stories of a class and style adapted
to young persons. His series called "Chatterbox" has become widely
known and very popular in England and in this country, and his "Chat-
terbox" books have had a distinctive title or name, appearance, style,
and manner of cover and of printing, which caused them to be univer-
sally recognized as the books which had attained and had maintained a
well-known and highly-appreciated character.
The effort of the defendant to show that the title "Chatterbox" had

been appropriated, before Johnston's time, to a series of publications
or works of a juvenile character, has failed. In 1852, a monthly news-
paper, of an unrefined and coarse character, called the Chatteris Chat-
terbox, was published for two successive months in the English town of
Chatteris. It was not designed for the use of the young. Miss Jane
Taylor and her sister Miss Ann Taylor published, in the year 1807, in a
volume of poems called "Original Poems for Infant Minds," a poem of
five verses, called "The Chatterbox," and a book published in this
country in 1861, called "The Favorite Scholar," contained a prose story
called "Little Chatterbox." These instafices of the use of the word do
not show an appropriation of the name to a series of books of juvenile



156 FEDERAL REPORTER.

character for the purpose of· characterizing the series, as the name was
applied by Johnston. By association, this title, when used upon' juve-
nile books of illustrations and stories, pointed "distinctively to the
origin or ownership" of the books to which it was applied, and the name
has acquired "an understood reference" to the English series, whose
character has become widely known. Oanal 00. v. Olark, 13 Wall. 311;
ManujacfJuring 00. v. Trainer, 101 U. S. 51. .
The defendant has published, or caused to be published, divers juve-

nile books, of which complainants' Exhibit Worthington Chatterbox, A
to K, are examples, which bear upon the covers the name or title"Chat-
terbox," and which, some in a greater degree than others, strive to imi-
tatf the external appearance and thegeneral style and manner of cover
of the plaintiff's' books, and simulate the appearance and decoration of
the plaintiffs' Chatterbox series, but do not contain the contents of their
books. Such use of the name, especially as it is coupled with an
tion of the general external appearance, manner of cover and of decora-
tion of the plaintiffs' books,shows clearly that the defendant has un-
fahlya.ttempted to make use of the reputation which the Johnston series
had acquired, by deceiving the public into the belief that, in purchas-
ing the defendant's books, it was buying the compilations which John-
ston had rendered acceptable and popular. Instead of acquiring for
himself a reputation by the skill, good taste, and superiority of his own
compilations, the defendant has endeavored, by the unwarranted use
of the name which Johnston had appropriated, to obtain some portion
of the pecuniary advantage which belongs to the reputation which the
latter had gained.
The use by the defendant of the name "Chatterbox" upon the books

which are represented by the plaintiffs' exhibits in this case, or upon
similar books of a juvenile character, of the general appearance and
style of the plaintiffs' books, and from presenting to the public for sale
juvenile publications with the use of the title"Chatterbox," and thereby
leading the public to believe that they are the publications of the plain-
tiffs', should be enjoined.

THE JOSEPH STICKNEY.

LoUTH 'D. THE JOSEPH STICKNEY.

(Di8trict Oourt, S. D. New York. May 21, 1887.)

NEGLTGENCE-ClIARTER OF TuG-LOWER CABIN-CONTRmUTORY NEGLIGENClll.
The tugJ. B.was chartered to take a club of gentlemen to sea to witness

the races. The libelant, the superintendent of the club, in searching for
berths, was referred by a deck-hand to the lower cabin, which was in the bot-
tom of .the stern, and was approached by a stairway, the door of which was
hooked open. The room had eight berths, not fitted for passengers, and used
only by the engineer and two firemen as a sleeping room. It was somewhat


