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¥ �~�o�~�e�d�; n,ot hookedwide �o�p�~�n�.�P�h�e �P�i�1�q�~�B�O�y�, 23 Fed. Rep. 103; The
Gwi1lermo, 26 Fed. Rep.921; Andersonv. Scully,p08t,161; Sweenyv. Old
Oolony, eu:., 10 Allen, 372; Walkerv. Midland R. 00., Alb. Law J., Jan-
uary 8,1887. " , '

I think it wasthe duty of theboat, therefore,to keep the floor in a
reasonablysafeconditionfor suchpersonsasmight go therewhile it was
ostensiblyopento the passengers,andthat the improper adjustmentof
the boardsover the openingwasnegligenceon the partof the boat. I
cannot, however, regard the libelant as free from fault. His proper
courseto ascertainwhat provisionstherewerefor berthswas to inquire
of the master,or someofficer of the ship, insteadof exploringthevessel
on his ownaccount. It is clearfrom the evidencethat no preparation
had been madefor the use of the lower cabin by the club upon thib

,trip. Had inquiry beenmadeof theofficers,who wereawareof thecon-
dition of the lower cabin, andof theusesthenactuallymadeof it, cau-
tions would doubtlesshavebeengiven beforesendingstrangersinto it.
Moreover, I think, upon the evidence,that the room wasnot so dark,
that thelibelant, afterbeingin it somelittle time, ashe was, could not
haveseenthe opening,had he actedwith due caution. The noiseand
vibration causedby the revolving shaftwere, at least,somenotice that
therewasmachinerynearrequiringcareon his part. While thisneglect
on the libelant'spart doesnot deprivehim of all relief, under thede-
cision in the caseof The Max MCYT"I'iB, 24 Fed. Rep. 860, affirmed 28
Fed. Rep. 881, and casesthere cited, I allow him, under the circum-
stances,the disbursementsproved, including the wagesof his substitute
during his confinement,amountingin all to $206, with costs.

THE TRURO.1

FLAHERTY 'V. THE TRURO.

(Diatrict Oourt, E. D. NewYork. June8, 1887,)

1. BHIPáOWNER-LIABILITY FOR NEGLIGENOE-UNSAFE LADDER.
Libelant, a stevedore,in descendinga ladderwhich led to the hold of the

barkT.,claspeda battenwhich hadbeennailed acrossthe ladderin place
of a missinground. The nailsat oneendof the battenpulled out, andlibel-
ant fell to the bottomof the hold, �r�e�c�e�i�v�i�n�~ injuries for, which this suit was
brought. The ladder was furnishedby the shIp-owner,who knew that it
wasto be usedby the stevedoreswho wereto load the vessel. Held that. in
providinganunsafeladder,the/ship-ownerfailed to dischargea duty he was
underto thelil1elant, andwasguilty of negligence.

2. SAME-CONTRIBUTORY NEGLIGENOE-FAILURE TO INSPEOT.
Libelant failed to scrutinizethe batten before using the ladder. Bela.

that he was aswell ableto judgeof the securityof the ladder as theship-
owner,andwaschargeablewith knowledgeof its insecurityequallywith the
latter; thathis failure to so scrutinizetheladderwasnegligence.

lReportedby EdwardG.Benedict,Esq.,of the New York bar.
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-So S.um-D.UU.GB,APPoRTION:MBNT Oll'.
But held, that. as thecontributoryne'gligenceof libelant was not willful,

gross,or inexcusable,he Was entitled to recovera portion of his damages,
and wasthereforeallowed nothing for his pain 8lld suffering,but wasal-
lowed thewageshe would haveearned�b�~�t for theaccident;following The
»:eplorfll', 20 Fed.Rep.185; Th6 Ma:o Morru, 24 Fed.Rep.860, 28 Fed.Rep.
881.

In Admiralty.
Noah Tebbett8,for libelant.
Goodrich,Deady&: Goodrich, for claimants.

BENEDICT, J. This is an action to recoverdamagesfor personalin-
jury. The factsarenot in dispute. The libelant wasemployedby one
JohnDelaney,a bossstevedore,to work for him in stowingcargoin the
hold of the barkTruro; the stowingof which cargowas to be'done by
Delaney',under a contractbetweenhim and the ship's owner. The
meansof accessto thehold from theship'sdeckwasby a moveablelad-
der, placedin the main hold, andreachingfrom the deck to the cargo
in the hold. The foot of theladderrestedon the cargoasstowed,and,
asthe cargoraisedin the hold, the ladderraisedin the hatch. It was
a poor ladder. Someof the roundswere gone; and about two and a
half feet from its upperend, andas it stoodin thehatchat the time of
theaccident,wasa battenfastenedat eachendto the side piece of the
ladderby nails. Whenthe stowageof the cargobegan,the battenwas
nearthe coamingof the hatch,and there the coaming,insteadofáthe
batten,would belikely to be claspedby the handsof anyáonegoinginto
the hold. On themorning of Mondaythis battenwas somethree feet
abovethe coaming,andthe libelant, in preparingto descendthe ladder
to go to work, took hold of the battenwith his hands,whenplacinghis
feet on the roundsbelow. .Thebattengaveway, the nails on one end
pulling out, and the nails on the other end breaking,and the libelant
was precipitatedinto the hold, some 18 feet below, receiving serious
injuries, for which this action is brought. During two days before the
accident,theladderhad beenusedas the meansof accessto the hold by
thevariousstevedores,including the libelant, andno accidentoccurred
until tbelibelantfell. Thelibelimt saysheknewtheladderwasbad,and
for thatpurposehe had usedcarewhengoing up and down it. There
is no evidencefrom which to concludethatanypersonhadusedthe bat-
ten beforethe libelantdid.

Upon thesefacts, it must be held that negligeDceon the part of the
ship'sownerhasbeenshown¥.The ladderwas furnished by the ship's
owner,knowing that it was to be usedby the stevedoreswhomightload
the cargo. It wasan unsafestructure,calculated,asshownby this ac-
cident, to inflict greatbodily harm. It wastheduty of theship'sowner
to provide the stevedoreswho were to load the cargo a safe meansof
accessto the hold. This duty he undertook to perform by providing
the ladderin question. When,therefore;insteadof a properladder,he
providedthe unsafeladder that causedthe libelant's fall, he failed to
dischargean obligation he wasunderto the libelant, and was guilty of
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negligence,which rendershim responsibleto the libelant COl �'�~�t�; res'ult
�o�f�t�h�a�~�n�e�g�l�i�g�e�n�c�e�. .'.' . "

The �n�e�~�t q-uestionraisedáis whetherthelibelantwaSalSoguilty of neg-
ligencein tt,ustipgthe battenin the way he did. I illcline to the opin-
ion that he was.. In this instanceit wasnot the methodof securingthe
ladderin its placethat causedthe injury; neitherwasit thegeneralbad
condition of the ladder. In general,the ladder had proved sufficient
when usedwith care. The particulardefectwhich causedthe libelant's
fall was the insecureconditionof the fasteningthat attachedthe batten
thatgaveway to the sidesof the-ladder. If this battenhad beenprop-
erly secured,the ladderwould havesupportedthelibelant,and no acci-
dentwouldhaveoccurred. The battenwas,however,insufficient,either
becausethenails were insufficientin size, or becausethe nails had been
improperlydriven-in, or becausethe nails hadbecomelooseby use.

As to the seeurityof the fasteningof the battenat the-time the libel-
antusedit,hewasas well ableto judgeas the ship1sowner. Any de-
fect in the;nailingthatwould haveappearedto anyonewould havebeen
asapparentto:the libelantas to the ship's owner. If the ship'sowner
is chargeable;with knowledgeof the insecureconditionoUhebatten,the
libelant, who usedthe ladder, is chargeablewith the sameknowledge;
No pei'Sonisjustifiedin trusting himself upona ladder'withoutgiving
it that reasonablescrutinywhich .any personof ordinary intelligence
aboutto useIBuch a structurewotlldnaturallygiveiit. If the libelant
had 6crutinizedthebattento any considerabledegreebefore trusting to
it, he would havelearnedthat it was insecure,and-wouldhave put his
hands on the sidesof the ladder, instead of on the batten, andse>
reachedthe ,hold!in safety. His failure so to scrutinize the batten.be-
fore trustingtd it. wasnegligence. ,

The negligenceon the partof the libelant in omitting all scrutinyof
the batten,althougheVident, as it seemsto me, wasneitherwillful, nor
gross,nor �i�n�e�~�c�u�s�a�b�l�e�. He is thereforeentitledto recovera partof his
damages. By meansof his injuries, he was renderedunableto do any
work for five months,and he has never sincethe accidentbeenableto
do full work. His medical treatmentwas furnished by the hospital
without charge. .

Following the precedentof The&plO7'er, 20 Fed. Rep. 135, and The
Max Morris, 24 Fed. Rep. 860, I allow him nothingfor his pains and
suffering,but allow him for lossof wagesthat hewould haveearnedbut
for the accident. I think $500will coverthe loss. Let a decreebe en-
teredin his favor for that sum, with costs.
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1. NEGLIGENCE-WHARVES AND SLIPS-LICENSETO CRossINTERVENING BOAT.
, Vesselsnecessarilymooringin the slips of thisharbor.outsideof otherves-
selsnextth,ewharf,haveanimplie(j UceJ;lsefor theirofficersandmento cross
theinterveningboatfor necessarypurposesonshore;but sucha licensedoes
not imposeany duty upon the owner,as respectsthe licensee,to keep all
possiblemodesof crossingsafe,but,at most, only such passage-waysasare
designedor known to be �c�u�~�t�o�m�a�r�i�l�y usedassuch. '

2. SAME-CASE STATED-QPEN-DECKBOAT-HATCH COVERS MISPLACED.
The canal-boatL. E. having properlymooredwithin a slip, along-sideof

ascowlying outsideof the �s�t�@�~�m�e�r M., the libelant undertookto go across
the scowto reachtheWharf. Thescowwasan open-deckboat.with a rOQf
beginningtwo, andone-halffeet abovethe deck,formed by numeroushatcl:!.
covers. ' Thelibelant,insteadof goingaroundandpassingalongby thedeck,
clambereduponthe roof of hatchCOvers in orderto go strl:light across.'As
he steppeduponthehatchcoversbeyondthe peak,hefell throughinto the
hold, throughsomeinsecurityof the covers,andsoonafter died. Held, that
the SCOWwasnot answerablefor damages,for the reasonthat crossingover- '
thehatchcovers,thoughsometimespracticed,wasnot the mode of passage
designed.,nor a �p�a�~�s�a�g�e�-�w�a�y that �t�h�~ ownerwasbound�t�~ maintain as suc,h
for thebenefit of lIcensees,therebemga safepassageby thedeck; andthat
therewasno invitation or inducementfrom the scowto the libelant to cross
thehatches"nor anythingin thenatureof a trap or pitfall in the passagehe
would be naturallyexpect¢,to take.

In Admiralty.
Hyland �&�:�Z�a�o�r�U�J�k�~�, for libelant. '
Edwd. D. Mc(Ja,rthy, for respondent.

BROWN, J. On the morning of June 8,1886,the canal-boat,LIzzie
Eu.genewasbroughtfroIn HOQoken to the pier at West Twepty-fourth
street,North river, to take coal from the steamerMartello, which lay
along-sidethe Wharf. Outsideof the steamerlay Scow No.9, which
wasalso engagedin the sameworkof dischargingthe Martello for the
�~�m�e company. The canal-bollthad broughta large skid from Hobo-
ken for the useof the scow, The captainof the �c�a�n�a�l�~�b�o�a�t�, on arrival,
havingmooredalong-l:!ideNo.9,startedto crossthe latter boatto report
to the stevedorein ret'erenceto the skid: In crossingthe scow,he fell
down into thehold, andwasso badlyinjured that he died within a few
hours. This actionis broughtby the administratrixto recoverfor the
negligenceof the scow,underthe law of the state,which givesan action
for damagesfor deathcausedbynegligence,not exceedingthe sum of
85,000.

The scowwaswhat is known as an"open-deckboat,"having a nar-
row deck passage-wayalongeachside,and in front, and at the stern;
while the centerof the boat was divided into four compartmentsof
hatches,which were suppliedwith large hatch covers,forming a roof
with two slopingsides. The deceased,insteadof going aroundby the
deckpassageto crossto the Martello, afterreaching�t�h�~�/�d�e�c�k�, clambered
abouttwo andone-halffeet uponthe hatches,which were securelyfast-
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