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THE NUGARA.t

GLADWISH and others '11. THE NIAGARA.

,taa

GREASON' and others '11. SAME.

(DiatrictOourt;S,.D. Nf/IJ) York. April 6, 1887.)

1. MARITIME LIEN-FILING SPECIFIOATIONS-SALE OF VESSEIr-DISTRIBUTION.
When a domestic vessel is libeled for supplies furnished her, and is sold be-

fore th'e expiration of the 80 days within which the state law requires speci-
fications to be filed, and no specifications are tiled at any time, held, that the
proceells in court should be distributed according to the liens upon her at the
time tlie libels were tiled.

$. SAME-SPECIFIOATIONS-FILING AFTER VESSEL LmELED. -- --_.
Whether in any case the tiling of specifications can bedeetned necessary to

thepres6rvation of the lien after the vessel has been rightly libeled, and is in
the custody of the court, anclso continues until sold, guare.

In Admiralty.
Alexander«Ash, for libelants.
PeterS. Carter. for Winslow and others.

BROWN, J. The Niagara is a domestic vessel, against which libels
have been filed in the above causes to recover for supplies furnished, the
libelants claiming a lien therefor under the state law of 1886, c. 88, § 2.
The claimant contends that no. recovery can be had, because section 2
of that act provides that" in all cases such debt shall cease to bea lien
upon such ship or vessel unless the person having such lien shall, within
30 days after said debt was contracted, cause to be filed in the county
clerk's office a specification of the items of the debt," etc. The libel in
the first cause above named was filed on the tenth of January, 1887; in
the second case, on the twelfth of January, 1887. The vessel was ar-
rested by the marshal on the tenth of January, and was sold on the
thirty-first. 'l'he clause in the state law above qnoted is a substitute for
the provisions of the act of 1862, c. 482, § 2, which declared that the
debt should cease to be a lien upon the vessel's leaving port, unless the
party having the lien should, "within 12 days after her departure,"
cause such specifications to be filed, etc. Under that act, it was held
that the filing of specifications beforethe departure was not a compliance
with the act; and, unless they were filed within 12 days after the de-
parture, a subsequent arrest of the vessel could not be sustained. Squire8
v. Abbott, 61 N. Y. 530; King v. Greenway,71 N. Y. 413. But it was
also held that, where the vessel was arrested and gave bonds for herre-
lease within 12 days after such departure, the filing of specifications
was not necessary, because the bond given superseded any further need
ofspecifiations. Sheppardv. Steele,43N. Y. 52; Onderdonkv. Voorhis,
2 Rob. (N. Y.) 24.

lReported by Edward G. Benedict, Esq., of the New York bar.



FEDERAL REPORTER.

A partof the suppliesin thesecaseswasfurnished during the month
of December,uponan understandingthat the bill thereforwasto beren-
deredat the end of the month; and a part was.furnished in the first
abovesuit in the monthof January,prior to thefiling of the libel. Be-
fore the expirationof the pO days in which to �f�i�l�~ specifications,as re-
gardsthe latterdebtat least,the vesselhad beensold by tlie marshalin
this cause,and, as in the caselast cited, therewasno ,longerany ques-
tion concerninga lien upon the vessel. That terminatedupon her sale
by themarshalwithin the 30 days. This lien, underthe statelaw,'was
clearly,valid up,to the �t�i�q�l�e�(�j�f�'�t�l�i�~�s�;�t�l�e�. The proceedsare in court for
distribution. The statelaw has,no,referenceto distributionof the pro-
ceedsof salabythiscou'rt.' Filing anyspecificatiol1!!inthecountyclerk's
office after the saleof tb.evesselwould J?emanifestlyuseless,andwholly
outsid,eof,t4e,purposeof the stll-tlt,;!i:ct. " ,

Whetherin any casethefilingl;l'fspecificationscan be deemednec-
essaryto the preservationof the Hen after the vesselhas been rightly
libeled, and is in the custodyof the court, andso continuesuntil sqld,
seemsto beveryquestionable. The presumptivepurposeof filing spec-
ifications, namely, to give notice �~�o otherpartieswho may be interested
in the vessel,would seemto befriHilledbythe filing of the libel andthe
custodyof themarshal. I am not, however,requiredto passuponthat
question: Irithis casethe vessel,haVing beensold while the lien was
valid underthe statelaw upon 'any constructionof that law, the pro-
ceedsof that sale now in court sh{)uld be distributedaccordingto the
liens uponher at the time the respectivelibels thereforwerefiled.

Decree:J1lay:beenteredaccordingly.

THE NIOBE.

(Distriot (Jourt, 8. D. Georgia, E. D. April 5, 1887.)

COLLISION""",,,VESSELS AT PmRs-MuTUAL FAULT.
The harbor-masterindicateda berthat the wharf for the incoming Niobe

wherethe,Ilmall sloopPleasantBaywith no onein chargewaslying, andthe
Niobe swpnp;.inwithout making effort to removethesloop,sinkingthe lat-
ter. ' Held, that the Niobe and the PleasantDay wereboth at fault, andthe
recoveryis reducedaccordingly.

(8yllabu8 bytlte Oourt.) .

Isaac Beckett andR. R. Richards, for libelants.
A. H. �M�~�D�(�y�n�e�l�l andJ. R. SaU88Y, contra.

SPEER,/J. On the �t�w�e�n�t�y�~�t�h�i�r�d Pa.yof March,1886. Ii small sloop
with a batteaubottom might have been seenbeatingher way up the
Savannahriver. It wasMarch, and its conventionalwind wasblowing
a pitilessgalefrom the northwestward,and the tide was pouring its tur-
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bid volume down the broad reachesof theSavallnan,and,altogether,
therewasnothing in the weatherwhich indicatedthat the sloopcalled
the PleasantDay shouldbe out upon the waters,andyet thereshewas.
She had, under the skillful pilotage of two colored mariners,threaded
the sinuousand intricatewatersthat trendfrom Savannahto theneigh-
boring port of Thunderbolt,or, moreaccurately,Warsaw. Whenthe
PleasantDay cameabreasttheSavannah,Florida & Westernwharves,
whetheragustof unusualviolenceblew down the river, or whethershe
ásoughtinstinctively her accustomedanchoragein. the'Bilbo canal, the
evidenceis silent; but certain it is that she"pulled for the shore,"and
madefast to the wharf. The weather-beatencrew without delay betook
themselvesto a neighboring house of entertainment,having'first re-
questeda]onefisherman,who, in despiteof the sevetityofthe weather,
was angling from the wharf, io give an occasional.eyeto the, Pleasant
Day. About that time the Norwegian bark Niobe, in chargeof two
tugs, onetowing her with a hawserfrom her bow, and the other made
fast to her'starboardside, cameup the riYer againstthe samesttessof
wind and tide which had embarrassedthePleasantDay. Furtherdown
the Niobe had heen hailed by the harbor-master,Kennedy, and the
pilot in chargedirected by that official to put the bark on thatparticu-
lar spotof the mile anda half of wharf at which the PleasantDay was
�p�e�~�c�e�f�u�l�l�y lying. TheNiobeaccordinglywas towedupthestream�a�~�o�v�e
that spot, thetug aheadcastoff the hawserwhich held her againstthe
ttream,and the north-westwind, the downpouring tide, togetherwith
the impulse of the tug fastenedalon.gside,swept the Niobe rapidlyin-
shore. Thesepreliminariesadjusted,it seemedto flashupontheNiobe's
peoplethat therewasan inevitablecollision aheadof them. Therewas
muchshoutingand "running to and fro" by,thepilot andofficers of the
Niobe,and"Move that boat!" wasthecry; but theshoutingwas directed
at no onein particular. There,wasnobodyto moveher. Thelonefisher-
man was engrossedwith the finny inhabitantsof the Savannah,-pre-
sumablyat that momenthadabite; in anyevent,he waspre-occupied,
or in reverie,and listenedwith a callousand indifferent ear to the out-
cry o(thepilot and the Scandinavianobjurgationshurledat him by the
masterand crew of the Niobe.' The harbor-mastercarne running up,
but it was all too late. The Niobe droppedher anchor,but notwith-
standing,swungin with full momentumagainstthe little sloop, which
disappearednnderthewater; and that wasthe endof thePleasantDay.

The ownerof the latterbringshis libel to recoverdamagesfor ,herde-
struction. Undoubtedly,the crewsof both the PleasantDay and of the
Niobe wereguilty of negligence. It was in broad day; the Niobe had
passedup the river in full view of the berth wherethePleasantDay was
moored. It wasthe duty of the Niobe to seethat the berth was clear.
Therein full view lay the sloop, apparentlywith no oneon board. She
wasvery perceptible. Shewas thirty feet in length; eight tons. The
Niobe'speoplehad no right to presumethatslie could be, or would be,
instantly removed; they knew the consequenceof a collision, and yet
they castoff the llawserfrom the leading tug with the full knowledge
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. and.inWptipn thlri; the NiobeW1>uldswing in the berth. ThenfoshOut
and SCrE!8ilD to "move the boa.t'Iáwasnot enough(not to drop theanchor)
to. relie\Te,them from the consequencesof their recklessness. If the
Pleasant.Daycrew hadnot �b�e�~�n�a�l�s�o at fault, I would givea muchlarger
sum as damages,but theY were also negligent. They left the sloop
without any onein charge,which is contraryto the harborregulations.
The1;lndertakingof the fishermanto watchherwasa merenudumpactum,
andcarriedwith it no legalobligation. Shewasnot lying whereboats
of her classproperly belonged;blit this does not give any right to a
vesselentitled to thatberthto crushinto her, and sink her, when that
result could be easily avoided. The Canima, 17 Fed. Rep. 271; The
SouthernBelle,18 How. 584.

Whatis the valueof the.PleasantDay is a questiondifficult of deter-
mination.á :gerdisjectamembmwererescuedfrom beneaththewave,but
the Niobe had left her with a shatteredconstitution. Opinionsas to
her valuevary pretty muchanywherefrom five hundredto fifty dollars,
andonewitnessthoughtshewQuldbe dearat any price. The truth is,
the PleasantDay wasnot a very valuablecraft. Shehad.beenmoored
for quite a while in the Bilbo canal,an artery which performsthe same
functionsfor the city of Savannahthat the CloacaMaxima did for an-
cient Rome,and Wll,S asa consequencenot so pleasantas her nameim-
ported. All thesailsand rigging Were saved. On the whole I award
$150to Wilson, the ownerofthe PleasantDay, and decreethat he pay
half the costa.

THE CONTINENTAL.1

CoNTINENTAL INs. Co. V. THE CONTINENTAL.

(District Oourt, E. D. NewYork. May 27, 1887.)

CoLLIBION-STEAM.BoAT AND Tow-NIGHT-AT'l'EMPT TO OVERTAKE AND PAM.
Thesteam-boatC., in attemptingto passon theportsideof a tow which she

hadovertaken,at night, in the channelbetweenBlackwell'sandLongIsland,
ran into a canal-boaton that sideáof the tow. The tug had previously.by
whistles,assentedto thesteam-boat'spassingher. Held, that as it was the
steam-boat'sduty to havekept out of the way, andas the evidenceindicated
that the canal-boathad a properlight, and that the tug did not crowd over
to the Blackwell'sislandshore.the steam-boatwasin fault for the collision.

In Admiralty.
Carpenter& Mosher, for libelant.
.Alfred C. Chapin, for claimant.

BENEDICT; J. This action is to recoverof the steam-boa.tContinental
the damagescausedby aácollision betweenthatvesselandthecanal-boat

lReportedby EdwardG. Benedict,Esq.,of the New York bar.


