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1. FEDERAL COURTS-STATEDECISIONS.
Wherea questioninvolving the title to land in a stateis well settledby the

decisionof its court of lastresort, it will be followed by the courts of the
United States,eventhoughtheymayhaveunderstoodthe law otherwise.

2. SAME:...LCONFLICTING STATE DECISION.
The courts of the United Stateswill follow the.latest,settled adjudica-

tipn,' llut they cannotbe expectedto follow osqillations in the processof
llettlemeJ;lt.

8. WILLS-CONSTRUCTION-TESTATOR'SINTENTION.
A cardinalrule for constructionof wills in Georgiais to seekdiligently for

the intentionof the testator,regardlessof technical'rules,and,whensuchin-
'tllntion is ascertained,to allow its full operation,provided it doesnot con-
',traveneanylaw or public policy.

4. SAME-'LIFE-EsTATE.
In a clauseof a will in thesewords: "To hold.in trust for my nieceAbi-

´,ail Nelson,the daughterof my sisterElizabethNelson,and herheirs,and
If she,the saidAbigail, shoulddie without issueliving at herdeath,then, in
defaultof suchissue,to my sisterElizabethNelson,themotherof 'saidAbiá
gail;' for life, remahiderin' fee-simple to my nephewsAugustus, Francis,
Sheldon,andMitchell Doughtery,the sonsof my brotherLemuelDoughtery,
and their heirs,"-theword "heirs," asused,is a meredescriptio personarum
of the issueof the life-tenantliving at the time of herdeath.

5. SAME-PERPETUITIES.
This clausedoesnot createa perpetuity,but providessimply for therootof

a newinheritance. It is tantamountto "heirs of the body," and indicates
persons'intendedto takethe estate.

6. SAME-MARITAL RIGHTS OF LIFE-TENANT's HUSBAND.
This clausecaststhe title on the plaintiff, the only child of the life-tenant

�l�i�v�~�n�g�a�t the time of herdeath,and excludesthehusbandof the life-tenant,
who claimsby virtue of his marital rights.

(Syllabus by the Oourt.)

At Law. Motion to directa verdict in an actionof Ejectment.
John M. Guerrord and OharlesN. West, for plaintiff.
DeU ÇWadeand Lester&: Ravenel,for .defendant.

SPEER,J. Theplaintiff' in ejectment,havingintroducedherevidence,
rested,andthedefendantmoved the court to direct a verdict in his fa-
vor, and thequestiondependson the constructionof thefollowing clause
in the will of Mary Ann Murray, that is to say:

"I give andbequeath,"etc., "to hold in trustfor my nieceAbigail Nelson,
thedaughterof my sisterElizabethNelson,andher heirs,andif she,thesaid
Abigail, shoulddie without issueliving at herdeath,thell, in defaultof such
issue,to my sisterElizabethNelson,the motherof thesaidAbigail, for life,
remainderin fee-simple to my nephewsAugustus,Francis, Sheldon,and
Mitchell Doughtery, the sons of my brother LemuelDoughtery,and their
heirs."

At'thedeathofAbigail Nelson,theplaintiff, herdaughter,andtheonly
child, was living. It is insistedby counselfor the defendantthatAbi-
gail took, underthis devise,the fee,determinableupon her dying with-
Ol1t issueliving at the time of her death;and, as this contingencydid
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not happen,the fee at the deathof Abigail vestedin her husband,un-
der whom the defendantholds.. It is insistedby counselfor plaintiff
thatthewords"heirs" and"issue"asusedin theclausearesynonymous;
thattheyarewordsof" �p�u�r�c�h�a�s�~�,�" ip .thebroadestsensE;)of thatterm; and
that the plaintiff, as the "issue"of Abigail, took thetitle uponthedeath
of the latter.

I may sayof the argument,as'Was saidby ChiefJusticeLUMPKIN, in
�D�u�d�l�~ v: MdUery, 4 Ga. 60, �o�(�t�b�~�r�e�a�s�o�n�i�n�g�s on the samequestionby
membersofthis barwhosememoriesareamongits cherishedtraditions:

"It haa:elicitedBuchanadmil'apleexhibitionof complex and multifarious
learnintbyWe eruditeandingen1()uscounselthatáitis not too much to say
My Lord COKE himself,werehe in �l�i�f�~�. mightderivebothpleasureandprofit
from it." . . .
. There'httvebeenmanycasesinGeorgiauponthis most difficult and

intricate doctrine of the law, and'manyelsewhere. As !'laid by Chief
JusticeKENT, in deliveringthe opinion of the court in �~�t�u�r�8 of Moffa.t
v. Strong, 10,Johns.12:

�"�T�h�e�g�r�~�a�t�~�s�t difficulty thatarisesin.statingthemaiA �P�9�~�l�l�t for considera-
tion �!�8�.�~�t�\�v�o�i�d being�o�v�e�r�w�h�e�l�m�~�a�l�1�d confoundedby th.e.lliultitudeof cases.
Lord THURLOW saidáthat hehad.fo1Uld,fifty casesup to his �~�i�m�e�. and,they
havemultipliedexceedinglysincetheIL"

In Burtonv. Black, 30 �G�a�.�6�~�Q�~ �J�u�d�g�~ LINTON �S�T�l�l�:�~�H�E�~�, in deliver-
ing the opinion of the court, stated:

u �T�h�~ caseswhich haveCaUB,$j:}S?,chdifficultyandcontlictofdecisioDsare
thosewherethepersonsintehdMto takethepropertyare to be:ascertained.
Dot by designationin theconv;eyance,but by ,inference."

There�a�~�l�'�l�, however,singularconflicts of authorityupon.languagethe
constructionof which is �p�r�a�c�t�i�o�a�~�y identical in the pasesreported.

The counselfor the plaintiff rely with greatconfidenceupon Wetterv.
Hydraulic CottonPre88Co.,75 Ga.540,(decidedby theSup.Ct. of Georgia
atMarchterm{1886.).Thechiefjusticehavingbeendisqualified,thede-
cision of the courtwaspronounoodby the Hon, MARSHALLJ. CLARKE,
a judgeof the superiorcourt, who for ,thatcasewasacting as justice of
thesupremecourt. The clauseof the will thereconstruedwasin these
words: 'lItis my will thatif my'daughtershoulddepart this life leav-
ing no lineal heirsliving at thetimeof herdeath,"thattheestateshould
go over, etc. Therewas a lineal heir, the grandchildof the testatrix,
living at the deathof the testatrix; and the court held that thesewords
createda r,emainderin fee in thelineal heir, andthat it did not invest
the daughter,who was the first taker, with the fee determinableupon
her dyingwith'outissue. Thecounselfor the defendantrely with equal
�c�o�n�f�i�d�e�n�~ upon Pill v. Alford, 46 Ga. 247, The clauseof the will
there cons.trued,Chief Justice �W�A�R�N�E�~ renderiI1g .thedecision,was:
"Should all my children die without leaving �c�~�i�l�d�r�e�n at the time of
their �d�e�,�,�~�J�1�,�'�~�. the.estateshall go over, etc. It wasthereinsistedthatthe
intentionof the testatorby this clausewasto providefor his grarnchil-
dren, if, in life at the time of the death of his children, the first takers,
but thecourtdeclare: "Therearenowords in thewill which.will author-
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ize the court to saySOj" and the ruling of the circuit court, which was
that thegrandchildren"took an estate in remainderin fee," was re-
versed. This court is notableto reconcile thesedecisions,although it
wasstatedin theargumentthat they werereconcilable. Wherea ques-
tion of this characteris well settledby the decisionsof thehighestcourt
of the state, it will be followed by the United Statescourts,eventhough
they may haveunderstoodthe law otherwise. Greenv. Neal'sLessee,6
Pet. 291, ,U. S. v. Morrison, 4 Pet. 135.

They will follow the latestsettledadjudications,(UjJingwell v. Warren,
2 Black, 599 j) but they cannotbe expectedto follow oscillationsin the
pr,ocessof settlement,(Gelpckev. Dub'!.UJ:UC, 1 Wall. 175; Green G>. v.
G>nners, 109 U. S. 104, 3 Sup. Ct. Rep. 69.) Besides,it may well be
doubtedwhetherthe supremecourt of Georgia regard this questionas
settled.

Central R. Co. v. Roach,70 Ga. 434, HALL, J.:
"Wherl;l a principlehas been�s�e�~�t�l�e�d by a unanimousjudgmentof a full

bench,without anyobservanceof theconditionsof section217of the Code,
or witnout any referenceto the first judgment,as sometimesunavoidably
happens,we do not intimatean'apinion as to which ruling, the first or the
last, we would beobligedto follow."

Deprived, therefore,uponthe considerationof this question,of that
lucid anddecisivedeclarationof legal principleswhich is usually found
in the reportsof that elevatedtribunal, this court must dependupon
decisionsandauthorityt:lsewherefound for theconstructionof thiswill.
The cardinal rule of constructionof force in this state is expressedin
sections2248, 2456,Code. It is to seekdiligently for the intention of
the testator,regardlessof technical rulesj and, when such intention is
ascertained,to allow its, full operation,provided it does,not contravene
any law or public policy. '

Now, whatwas the intentionof the testatrix Itwill be necessaryto
call attentionbriefly to certainfacts in evidence. Thewill wasmadein
1851. The chief or first object of its bountywasAbigail Nelson, the
nieceof the testatrix. Shewas the daughterof ElizabethNelson,and,
asshethenboreher maidenname,presumablyshewas not married at
that time. Sheafterwardsmarried one Williams. The bequestof al-
mostthe entireestatewasto Abigail and herheirs,and, if "she should
die without issueliving at her deaththen,"in defaultof suchissue,"to
her mother, Elizabeth Nelson, the sister of the testatrix, for life, re-
mainderin fee-simpleto a sister, nephews,etc. Now, in what sense
werethe wordsHheirs," "issue,"and "in defaultof such issue,"used?
We havegreatassistancein this determinationfrom very high authority.

In �A�b�,�b�o�U�,�~�~ �&�s�~ 00",18 How. 215, Mr. JusticeGRIER for the court
says:

"It remainsto Considertheeffectof thesecondclauseof the will, which is
,in these�w�o�r�<�l�~�:�' It ismy will that, if eitherof my sai<Jsons,namely,Johnor
Jacob,shonldhappento die withoutany lawful heirsof their own,thenthe
shareof him who may first deceaseshallaccrueto theothersurvivor,andhis
heirs. Viewing this clausefree from theconfusionof mind producedby the
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numerouscoJifiictingdecisionsof courts,we think notwo courtscoulddiffer
asto theclearintentionof thetestator. By lawful heirsof theirown, heevi-
dentlymeanslineal heirsor issue."

See,also,the opinion of Lord MANSFIELD in Daviev. Stev£m8,1 Doug.
321.

This would seemthe only intelligent view which will give effect to
everyeffectivewordáintheclause,andthis,thecourtmustdo if possible.

Had the testatrixreferenceto any heirs who were not to be the issue
of Abigail's? If so, why usethe defining word "issue,"and the alter-
nativephrase,"in defaultof BUch �i�s�s�t�~�e�?�" Had sheperceivedthe future
husbandof Abigail in the horizon of her benefaction,she would not
have used the phrase"heirs," becauseby the law as it then stood the
husband,hyvirtueof hiemaritlilrights,',wasthesole 4eir, no matter
how manychildrenmayhavebeenbornto Abigail. Thebequestwasto
Abigail's"heirs,"andill defaultofsuchissue,th,enoverto thesister,with
remainderto �t�h�~�;�n�e�p�h�e�w�s�, the'sonsofabrother;blftno fair or reason-
able �c�o�n�s�t�r�~�t�i�o�J�;�l�. of this clausecan compasswithin it as one of the
heirs of A,.big/lil a hmbandof ",hom�t�h�~ �t�e�$�t�a�t�r�i�~ ,had probablynever
heard. Sucha. conjectureisdistinctlyJ.atvarian,ee,wit4t4eentire testa-
mentaryschemeof Mrs. Murray. Had she designeda benefit for the
husband,t4e issueof the marriagewould.not have.beenconsideredor
mentioned,andcertainly the �l�i�f�e�;�.�~�s�t�a�t�e over to her sister,with remain-
der in fee to her nephews,would �n�o�t�h�a�v�e�b�e�e�~�:�1�'�c�i�r�e�a�t�e�d�. I hold, there-
fore, that theterm" heirs,"as used in this clause;is'not used in that
technicalseheewhich would cast the estateupon the husbandof Abi-
gail, but thatit is a meredescriptiopersonarumof Abigail's �'�~�i�s�s�u�e�,�" living
at the time or her death. This will not tend to createa perpetuity,
but simply the root of a new inheritance. It is tantamountto heirs of
thebody, andindicatesthe personsintendedto taketheestate. 4 Kent,
Comm.221. Thisconstructionwill exclud,ethehusbandof Abigail, and
will, in the opinion of the court, castthe title on the plaintiff, her only
child living at Abigail's death.

The motion to direct a verdict for the defendantis thereforedenied.

COLLINS v. WELLINGTON and others.'

(Oi"cuit Oourt, D. Oonnecucut. Mpv 20, lBe7,)

1. REMOVAL OF CAUSES-SHAM DEFENDANT-MUNlV"IPAL CORPORATIONS.
Plaintiff, a citizen of Connecticut.brought in R stateconrt'of Connecticut

an actionof assumpsitagainstseveralnonáresiuents,andthe boroughof Dan-
burf' a municipalcorporationof Connecticut. A motion to remandwill bit
dellled wherethecorporationdefendanthasbeenmade'suchwithout, accord-
ing to thetesthnonyof theplaintiff. andeachof thedefendants,so far asthey
have testified, any legal claim againstit in such action, and where it ap-
pearsthatthecorporationis in fact a shamdefendant,thoughnot madesofor
fraudulentpurposes.


