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numerous conflicting decisions of courts, we think no two courts could differ
as to the clear intention of the testator. By lawful heirs of their own, he evi-
denfly means lineal Leirs or issue.”

See, also, the opinion of Lord MANsFIELD in Davie v. Stevens, 1 Doug
321.

This would seem the only intelligent view which will give eﬂ‘ect to
every effective word in the clause, and this the court must do if possible.

Had the testatrix reference to any heirs who were not to be the issue
of Abigail’s? If so, why use the defining word “issue,” and the alter-
native phrase, “in default of such dssue?” Had she perceived the future
husband of Abigail in the horizon of her benefaction, she would not
have used the phrase “ heirs,” because by the law as 1t then stood the
husband, by virtue of his marital rights, was the sole heir, no matter
how many children may have been born to Abigail, The bequest was to
Abigail’s “heirs,” and in default of such issue, then over to the sister, with
remainder to the nephews, the sons of a brother; but no fair or reason-
able construchon of this clause can compass Wlthln it as one of the
heirs of Abigail a husband of whom the testatrix had probably never
heard. Such a conjecture is distinctly at variance with the entire testa-
mentary scheme of Mrs. Murray. Had she designed a benefit for: the
husband, the issue of the marriage would not have been considered or
ment1oned and certainly the life-estate over to her sister, with remain-
der in fee to her nephews, would not have been'created. ~ I hold, there-
fore, that the term “ heirs,” as used in this clause; is'not used in that
technical sense which would cast the estate upon the husband of Abi-
gail, but that it is a mere descriptio persoparum of Abigail’s “issue,” living
at the time of her death. This will not tend to create a perpetuity,
but simply the root of a new inheritance. It is tantamount to heirs of
the body, and indicates the personsintended to take the estate. 4 Kent,
Comm. 221, This construction will exclude the husband of Abigail, and
will, in the opinion of the court, casi the title on the pla1nt1ﬂ' her only
chlld living at Abigail’s death.

The motion to direct a verdict for the defendant is therefore denied.

\

CoLriNs v. WELLINGTON and others. -
(Circuit Court, D, Connecticut. Msv 20, 1887.)

1. REMOVAL oF CAUSES—SHAM DEFENDANT—MUNIOIPAL CORPORATIONS.

Plaintiff, a citizen of Connecticut, brought in & state court’ of Connecticut
an action of assumpsit against several non- -residents, and the borough of Dan-
bury, a municipal corporation of Connecticut. A motion to remand will be
denied where the corporation defendant has been made'such without, accord-
ing to the testimény of the plaintiff, and each of the defendants, so far as they
have testified, any legal claim against it in such action, and where it ap-
pears that the corporation is in fact a sham defendant, though not made so for
fraudulent purposes. .
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If it should thereafter appear in such case that the finding, which is based
on the testimony of the plaintiff, isunwarranted, and that there is any ground
for making the corporation a defendant, the cause can be remanded under
section § of the act of March 3, 1875.

Lewis E. Stanton and  Aaron T. Bates, for plaintiff.

Howard W. Taylor and Morris W. Seymour, for Wellington, Madden &
Coyne.

N. D. Brewster, for the Borough of Danbury.

SurpMan, J.. This is a motion to remand to the state court. - The
facts in the case are that on January 9, 1886, Martin Collins, then and
now a citizen of Connecticut, sued, before the superior court for the said
state, Charles H. Wellington, then and now a citizen of the state of Mas-
sachusetts, Theodore A. Madden, and Andrew Coyne, then and now citi-
zens ‘of the state of New York, partners by the name of Wellington,
Madden & Coyne, and -the borough of Danbuty, a munieipal corpora-
tion, incorporated by the legislature of Connecticut, and located in said
state, in an action of general assumpsit. The suit was, about April 22,
1886, and in proper season, removed to this court, upon the petition of
Wellington, Madden & Coyne, upon the alleged ground that in said suit
there was a controversy which was wholly between citizens of different
states, and could be fully determined as between them, viz., between the
petitioners and the said Collins. The answer to the motion to remand
further alleges that the controversy in said suit is wholly between said
parties, in which the borough of Danbury has no possible interest, and
is a sham defendant. Upon the issue as thus made, Wellington, Mad-
den & Coyne took the affirmative, and testimony both oral and written
was heard. -

It fully appears by the oral testimony of the plaintiff, corroborated by
every witness in the case, as follows: Wellington, Madden & Coyne
made a written contract with the borough of Danbury to build for it a
dam which was to be a part of its water-works, and constructed said dam.
They made a written subcontract with the plamtlﬁ" to perform for them
a part of the work, and to furnish a part of the materials upon said dam.
This suit is brought to recover from said Wellington, Madden & Coyne
payment for the work done under said subcontract, and for alleged ex-
tra work ordered of him by them. Upon the oral testimony of the plain-
tiff he does not appear to have an actual or colorable claim in assumpsit
against the borough of Danbury, or ground upon which to claim that
said borough is indebted to him by contract, express or implied. Said
borough is a defendant without any interest or place in the controversy,
and to that extent is a sham defendant, and the whole and entire con-
troversy is exclusively between said Wellingtow, Madden & Coyne and
gaid Collins. It was not made a party for the purpose of preventing a
removal to the federal court, and the reason why it was made a defend-
ant is not known.

The case is not one upon a joint and several contract against several
-defendants having separate defenses, and is not a case in which either
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one or the other of several defendants may perhaps be liable, to whick
claim distinet and separate defenses are interposed, and therefore the
various decisions which have heen made by the supreme court upon such
a state of facts are not applicable to this case. It is a case in which the
borough of Danbury is made & defendant in an action of contract with-
out any legal claim against it in such action, according to the testimony
of the plaintiff, and of each of the defendants go far as they have testi-
fied, and a case in which the corporation is in fact a sham defendant,
though not made so for fraudulent purposes.

Under the suggestions contained in Plymouth Gold Min. Co. v. Amador
Co., 118 U. 8. 264, 6 Sup. Ct. Rep. 1034, I am of opinion that the mo-
tion to remand should be denied upon the testimony as now given. If
it should hereafter appear that the finding, which is based upon the tes-
timony of the plaintiff, is unwarranted, and that there is any ground
for making the corporation a defendant, the cause can be remanded un-
der the fifth section of the act of March 8, 1875.

¢

CentrAL TrUST Co. OF NEW Yorx v. WABAsH, Sr. L & P. Rv. Co.
(Intervening Petition of Jusrus.)

Oirouit Court, B. D. Missouri, E. D. June 22, 1887, )

1 Eqmw—-—FmDmes OF MASTER—CONFLICTING TESTIMONY,

Where the findings of a master that a certain train was moving, within the
limits of a city, at an unlawful rate of speed, that the train-men were not ex-
ercising proper vigilance, and that a mishap to a boy occurred in a certain
. way, are supported by testimony, the findings will not be interfered with by
" the court, although the testimony is conflicting.

2. CoNTRIBUTORY NEGLIGENCE—BOY.' :
A boy six years old, struck by a traiu, is not chargeable with contributery
negligence.

_ In Equity.
Rassieur & Tiffany, for intervenor.
Geo. S. Grover and H. 8. Priest, for defendant.

THAYER, J., (orally.) The intervening petition of Richard Justus, in
the case of the Central Trust Company against the Wabash, St. Louis,
& Pacific Railway Company, is a claim for personal injuries. The claim
is filed in behalf of & boy about six years old, whose foot was crushed

" in such'a way as to necessitate amputation, by a moving freight train on
the Wabash Railroad, at, the crossing of Gano avenue, in the city of St.
Louis, on the third of July last. The intervening petition alleges that
the train was moving at an excessive rate of speed; that the bell as it
approached the crossing was not sounded; that the train-men (especially
the engineer and fireman) failed to keep a vigilant outlook, as the ordi-
nances of the city require. The master has found that the train wag



