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Gieson and Wife ». Mempas & C. R. Co.
(Circuit Court, W. D. Tennessee. July 21, 1881.)

‘Ooswsg-é-s RECOVERY OF LEss THAN FIve HuxpreD Dorrams — Rev. 8t. U. 8.

The rule of Revised Statutes, § 968, that the prevailing party shall not be
allowed costs when the recovery is less than $500, is imperative, and the court
hag no discretion to allow costs in any case whatever, where the judgment i8
less than the sum limited. But it will not adjudge costs against the prevail-
ing party if there be a reasonable. expectation of recovering more than that

" sum,’

“The ‘plaintiffs brought this action originally in this court, for dam-
‘ages in the alleged sum of $4,950, for the unlawful expulsion from de-
fendant’s cars of the plaintiff Mrs.  Gibson and her two children, as pas-
sengers, - The case was- tried by jury, resulting in a verdict for ‘the
plaintiffs for $100, whereupon plaintiffs moved the court for judgment
1upon the verdict, and for costs. © The motion for costs was resisted by
‘the defendant on the ground that the court had no jurisdiction to award
costs‘upon a verdict of less than $500, in a case like this; citing section
968 of the Revised Statutes, which provides that “when, in a circuit
court, & plaintiff, in an action at law originally brought there, or a pe-
titioner in equity, other than the United States, recovers less than the
sum or value of tive hundred dollars, exclusive of costs, in a case which
carinot be brought there-unless the amount in dispute, exclusive of costs,
éxceedls said sum or value, or a libelant, upon his own appeal, recovers
less than the sum or value- of :three hundred dollars, exclusive of costs,
he shall not be allowed, but, at the discretion of the court, ray be ad-
judged to pay, costs.” The defendant also entered its motion, under
this section of the statute, upon the facts of the case for a judgment
against the plaintiffs for costs. The two motions were heard and argued
together. S

Young & Martin, for plaintiffs,
Poston & Poston, for defendant.

Hammonp, J.  The statute does not leave the court any discretion in
disallowing the plaintiffs’ costs in this case. The authorities cited are
not applicable, and need not be considered in this connection., At com-
mon law each party paid his own expenses of litigation, and costs were
not known. The court had no discretion about it, to allow them or dis-
allow them. The statute of Gloucester first enacted that the prevailing
party should recover his expenses as costs from his adversary, and, as a
‘matter of law, judgment for the costs followed a judgment in his favor.
But this act of congress changes that rule, and says that, where the re-
‘covery is less than $500, no costs shall be allowed, and, in effect, restores
the common law in such cases. Some ‘statutes enacted for the same
purpose as this—to prevent frauds upon the jurisdiction of the court
—do give the court a discretion to allow or disallow the prevailing party
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his costs, and each case then depends upon its own circumstances; and
the rule of judgment would be to allow costs where the party had a
fair or reasonable expectation” of recovering miore than the limited
amount, and to disallow them where it was plainly to be seen that there
was no reasonable expectation. o

But this section is imperative, and only confers a discretion to go
further than the statute goes, by. permitting the court, in flagrant cases,
to impose an additional penalty for the fraudulent trespass on its juris-
diction by condemning the prevailing party to pay his adversary’s costs.
So imperative is this statute that even that discretion as to costs which
always did belong to a court of equity, but not to a court of law, is
taken away in the class of cases denounced by this section.

The argument that the statute only forbids the operation of the rule
allowing costs to a prevailing party as a matter of course, and only pre-
vents a taxation by the clerk in the erdinary course of business, but does
not interfere with the power of the court to allow the costs, presupposes
the existence of power in the courts to allow costs, which is erroneous.
Costs are entirely the creature of statute, in cases at law, at least, and
courts cannot grant them inherently. The argument might have some
plausibility in d4n equity court and proceeding, but not in one of law,
and the restriction of thisstatute upon even the powers of a court of equity
in that regard, is‘only an indication of its mandatory and rigid rule of
exclusion, . . S

The plaintiffs’ motion to bé allowed costs is overruled. So, also, is
the defendant’s motion {0 compel them to pay its costs. The nature of
the cause is quite conclusive: of her fair and reasonable expectation of
Tecovering more than the limit of the statute. So ordered.

",

In re Beck.}
(Circuit Court, W. D. Texas. February, 1887.)

BaxngnurTcy—REVIEW. e : Y L :

. Neither the statutes, nor the orders in bankruptcy, nor the rules of the cir-

cuit court, prescribe specific delay within which an ‘application for a review

must be‘mdde, but the adjudged cases declare that the delay must not be un-
_reasonable, nor operate to the prejudice of the parties in interest.

On ?etitioh for Review in. Baﬂkfuptcy.
Parpgr, J, October 13,1881, Beck filed his petition for a discharge,
and a hearing -was ordered. Opposition was made on the twenty-fourth

of the same October, to which opposition a demurrer and exceptions were
filed January:28, 1882. Twe years after this, January 28, 1884, the

‘Repdtted by Joseph P. Hornor, Esq., of the New Orleans bar,




