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ihe rope was worn out, and would break, and asked for another; but I
am satisfied, from the other evidence in the case, that, if this statement
is trup at all, it was after libelant’s injury, and before the second parting
of the rope, that the complaint was made. Besides, the second mate
was charged with no duty in respect of the loading of the ship. The
fact that the second mate, although examined as a witness, was not
asked as to any such communicatibn, is very significant, and corrobo-
rates the view that Burns was mlstaken as to the time, if not as to the
conversation.
The libel in this case will be d1sm1ssed with costs

Tae Eruer.}
KiuBaiL v.. THE ETHEL.

(Cireuit Court, W. D. Texas. . January, 1887.)

1 ADMIBALTY——PRACTICE—APPEAL--MOTION 10 Dismiss, :

It i8 no ground to dismiss an admiralty appeal because the record shows
that there was no evidence, nor a%reed matement of facts, hor ass1gnment of
errors. Admiralty cases on appeal to the circuit court are tried de nove, on'the
original or amended pleadings, abd on such evidence as. may be properly -of-
fered, whether the same was otfered in the district court or not.

2, SaME—TRANSORIPT.

An appeal will not be dismissed on account of the transcript not having
been properly made up or certlﬁed when the fault thereof is not attributable
solely to the appellant, . : .

Admiralty Appeal. On motion to dismiss.

ParpEE, J. This case has been submitted to me by the proctors for
the libelant and appellee on a motion to dismiss the appeal and aftirm
the judgment of the district court, on the grounds that the transcript
shows no evidence nor agreed statement of facts nor assignment of errors.
That there was no evidence to warrant the judgmen} of the district court
may be the reason underlying the appeal. Admiralty cases, on appeal
to the circuit court, are.tried de novo, on the original or amended plead-
ings, and on such evidence as may be properly offered, whether the
same was offered in the district court or not. The causes assigned are
good, but the transcript is not properly made up and certified, and the
appeal might be dismissed for that reason; but as the record of the cese
shows a general confusion in the minds of all parties, and as I cannot
say the defective transcript is imputable solely to the appellant, I think
it will accord more with justice if an order is entered denying the mo-
tion to dismiss the appeal, and to direct the appellant to procure and
file in the circuit court by the first day of the next term a proper tran-
seript, duly made up and certified according to the fifty-second admi-
ralty rule, as adopted by the supreme court of the United States: other-
wise his appea.l to stand dismissed.

The clerk will enter such order, and notify proctors.

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar,
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McDoxaLp and another 9. SareMm Carirar Frour-Mitrs Co. and
others. ' . '

(Circuit O'bm‘t, D. Oregon. August 1, 1887.)

1. REmMovAL OF CAURES—PLEA TO THE JURISDICTION.

A party against whom a case has been removed from a state to a national
court may contest any allegation of fact on which such removal was had, by
a plea in the nature of a plea to the jurisdiction of the latter court; and this,
whether such allegation is contained in the pleadings proper or the petition
for removal, :

2. BAME—RERIDENCE ANXD CITIZENSHIP.

An averment in a plea that a party is a citizen of Oregon is not neutralized
by an admission therein that such party is residing abroad. Residence is
prima facie evidence of citizenship, but not conclusive; and a person may be
a citizen of one state or country, and reside for the time being in another. "

8. SBaME—DoMICILE,

Primarily, a person’s domicile is his legal home; but domicile implies more

than mere residence in a country. )

4, EQuiTY PLEADING—ARGUMENTATIVE PLEA. .
A plea must be positive and direct, and not merely arguomentative; and when
a fact is controverted simply by alleging one contradictory thereof, the plea
maust go further, and directly negative or traverse the facts inconsistent with
the fact alleged. . .

6. SAME—ANSWER IN SUPPORT OF. PLEA.
A plea to the jurisdiction that one of the parties to the case is a citizen of a
state other than that alleged in the petition for removal, need not be su'pported
by an answer. Lo T

(Syliabus by the Court.)

John M. Bower, for Kelly and McDonald.
William B. Gilbert, for the bank and for Stuart,

Deapy, J. This suit was brought by the plaintiff, R. McDonald, in.
the state circuit court for the county of Marion, against the Salem Capi-
tal Flour-Mills Company, the First National Bank of Salem, the City of
Salem Company, William Stuart, and James MeDonald, trustee. On .
February 19, 1887, an amended complaint was filed, making Joseph F.
Kelly -a party plaintiff. :

The object of the suit is to establish and enforce the alleged lien o
two certain judgments in favor of the plaintiffs, respectively, as the as-
signees of the Oregon & Washington Mortgage Savings Bank, against the
defendant, the City of Salem Company, namely: A judgment obtained
by McDonald in the state circuit court for the county of Multnomah, on
December 6, 1886, for $14,368.22, and one obtained by Kelly in the
same court on April 3, 1886, for $12,771.50,—and to that end to set
aside, as so far null and void, certain mortgages and conveyances of the
property of said City of Salem Company, executed to certain of the de-
fendants after the existence of the indebtedness on which said judgments
were given, namely: A mortgage to William Stuart of August 2, 1883,
to secure the sum of $71,940; a conveyance on June 10, 1884, of all the
property of said company to James McDonald, in trust for the Salem
Capital ¥lour-Mills Company, and a conveyance of the same by the for-
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