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ure prescribed, the rights of the accused will not be impaired, nor the
ends of justice defeated. The apprehensions, therefore, of one of the
learned counsel as to the fearful consequences which may follow in other
cases if the indictment be sustained in this case in the face of his ob-
jections, may be considered with composure, and dismissed.

In this case theobjections to some of the grand jurors, that their
names were not among the list of tax-payers on the last assessment roll
of their respective counties, is technical only. There is no allegation in
the plea that the jurors were not in all respects, as to ability and knowl-
edge, fully qualified for the duties imposed upon them, or that the de-
fendants were in any respect prejudiced by the absence of their names
from the asgsessment roll. In these circumsta-ices, the objection must fall
under. the general rule of the federal courts, that omissions which do not
impair any substantial right or prejudice the defense of the accused must
be disregarded, unless otherwise required by positive statute. Section
1025, Rev. St., declares that “no indictment found and presented by a
grand jury in any district or circuit or other court of the United States
shall be deemed insufficient, nor shall the trial, judgment, or other pro-
ceeding thereon be affected, by reason of any defect or imperfection in
matter of form only, which shall not tend to the prejudice of the defend-
ant.”

In U. 8. v. Tuska it was held by Judge BrarcHForD, then district
judge, now a justice of the supreme court, that where there is no aver-
ment in a plea in abatement of injury or prejudice to the defendant, ir-
regularities in the finding of an indictment, consisting, among other
things, of ‘some of the grand jurors not possessing the proper property
qualification, became matters of mere form, to be disregarded under the
above statute. 14 Blatchf. 5. Without accepting this conclusion in
full, the spirit which it expresses undoubtedly governs the action of the
federal courts, that omissions or defects in such cases which do not prej-
udice the accused shall not avail to set aside an indictment or other pro-
ceeding.

The demurrer to the plea is sustained, and the defendants must plead
to the indictment, and it is so ordered. The same order will be entered
in all the cases. '

Ipr ». BarL Exaine Co. and others.,
(Circuit Court, 8. D. Illinots. August 17, 1887.)

PATENTS FOR INVENTIONS—SUIT FOR INFRINGEMENT—RESTRAINING THE BRING-
NG oF OTHER SuUITs.

L., having brought suit for infringement of a patent, B., one of the defend-
ants, before answering, filed an intervening' petition, in which it was alleged
that B. had a good defense to the suit; that he was able and competent to pay
any damages that might be assessed against him; that I. had threatened to
sue purchasers of the defendant for the same infringement; and praying that
plaintiff be restrained from bringing such threatened suits pending the de-
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cision in this case: The petition was also -accompanied by affidavits support-
-ing B.’s claim to a good defense. Held, that the court had the power to make
thg réstraining order prayed for, and that the petitioner was entitled to such
order. .. -

In Chancery Upon apphcatlou of intervening petltloner, Ball En-
.gine Company, for restraining order.

J. K. Hallock and Brown, Wheeler & Brown, for petitioner, Ball Engine
Co. _ , . .
Gross & Broadwell and Offield & Towle, for complainant,

Arrew, J. - On the fifth instant complainant, Albert L. Ide, filed his
bill in this ecourt against the Ball Engine Company and others, alleging,
among other things, that on the eighth day of July, A. D. 1884, a pat-
ent was issued to him as inventor of a certain new and useful improve-
ment in steam-engine governors, not known or used by others before his
gaid invention; and that on the twenty-fifth of November, A. D. 1884,
he was awarded a patent for another new and useful improvement in
steam-engine governors; that these two several improvements, described
in said respective letters patent, are capable of being employed, embod-
ied, and used in each and every steam-engine governor manufactured.
The bill alleges that the defendants are making and constructing, using,
and selling large numbers of steam-engine governors, embedying the in-
ventionsand devices, and substantially like and upon the plan and prin-
ciple, and in imitation of the said improvements contained, in said let-
ters patent 80 issued to compiainant; and prays for an-account; and that
defendants be decreed to pay over to complainant all gains and profits
realized by them; and also all other damages suffered by complainant
from the mfrmgement of rights intended to be secured by his said letters
patent; and for an injunction perpetually restraining defendants from
making, using, or vending any steam-engine governors containing the im-
provements and .inventions secured to complainant by said several let-
ters patent.

The Ball Engine Company, one of the defendants, on the sixth in-
stant, entered. its appearance in said cause, and on' the same day pre-
sented a petition for a temporary restrammg order. The petition is
sworn to by F. H. Ball, and alleges, in substance, that it will in due
season file a sufficient and‘comp]e‘te answer to complainant’s bill, and
will make known the fact that the petitioner is thelicensee of F. H. Ball
under letters patent igsued to the said Ball No. 358,829, on March 8,
1887, for 1mproven1em in steam-engine governor, and under such au-
thonty is engaged in the manufacture of steam-engines at Erie, Penn-
sylvania; that it isalso the owner of a number of other patents on steam-
engines;.and that the engines which: it manufactures and sells are made
under some or all of the patents it owns or is licensed under. The pe-
tition further states that the answer will expressly deny that any of the
engines it has made or sold embody any of the inventions described and
clalmed in the patents named in said bill of complaint. The said answer
will also allege, according to the petition, that letters patent No. 801,720,
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named in said bill of complaint, is void by reason of the invention
therein described and claimed having been made and used prior to the
alleged invention by the said Ide, and that the said answer will give
names of persons and their residence who made and used the said in-
vention before the said Ide claims to have invented it. The petition
further states that the said complainant, Ide, has threatened and is
threatening to sue the purchasers of defendant’s-engines on the patents
on which suit has been brought against the defendant. A threatening
circular issued by Ide ig made a part of the petition. "The petition fur-
ther represents that the making of such thredts, and the bringing of
such suits against the vendees of petitioner, will work irreparable injury
to it; that it is entirely able and competent to pay any and all sums of
money that may be asdessed against it by the court for having infringed
any good and valid ‘patent named in said bill of complaint; and con-
cludes by praying that the complainant, having elected to bring his suit
against petitioner, the patentee, and others engaged in the manufacture,
shotild be estopped and ‘restrained from bringing suits at law or equity
against the purchasers or vendees of any engine or engine-governor made
by petitioner, during the pendency of this suit, until the questions to
be at issue in this court and suit are determined.

The petition is supplemented by affidavits from a number of able and
distinguished mechanical and civil engineers, stating, in substance, that
the affiants are familiar with. the letters patent issued to Ide in 1884, as
well as the patent issued to F. H. Ball, No. 358,829, in 1887, and fully
understand the inventions respectively set forth; that the Ball invention
is an entirely different thing from the Ide invention, and is for a differ-
ent purpose; and that the devices shown in the Ball patent do not and
could not perform the functions of the devices shown in the Ide patent,
and wice versa. ,

‘Complainant has not thought proper, upon the pending motion, {0 in-
troduce any evidence, in the form .of affidavits or otherwise, tending to
show that the Ball patent infringes npon what was covered or secured to
him by his letters patent of the eighth of July and the twenty-fifth of
November, 1884, but insists that there is no power authorizing the court
to restrain him from bringing suits on his patent against any one, and
a8 many as he chooses at the same time, before that patent is adjudged
to be invalid; that the granting of the letters patent cover the right to
sue all or any, whether manufacturers, their vendees or users, who in-
fringe. ’

With the prima facie case established on complainant’s behalf by his
- geveral letters patent issued in 1884, alone and unaided, it is insisted
that, notwithstanding this prima facie case has been successfully met and
overcome by the evidence supplementing the petition, yet the court is
powerless from temporarily restraining the bringing a multiplicity of
suits, which might result in irreparable injury to the petitioner, pending
the suit involving the validity of the Ide patent. I cannot assent to this
view. If the Ide patent is valid, and the Ball patent infringes upon the
rights secured to complainant, that fact can be determined at an early



904 FEDERAL REPORTER.

day by complainant’s prompt prosecution of his pending suit against the
defendants. If some inconvenience or injury to complainant is caused
in the mean time by the user of goods in the manufacture of which his
patent was infringed, it is better that he submit than that the courts be
flooded with suits against the users. Public policy would seem to favor
the rule that litigation for the purpose of ascertaining and sustaining the
validity of a patent should be between the patentee and alleged infring-
ing manufacturers. A doubt has been expressed upon the argument as
to the authority of the court under the pleadings to issue the order asked,
no answer being on file, nop cross-bill for affirmative relief interposed.
While hesitating, I have concluded that the application should be dis-
posed of on its merits. The complainant has invoked the chancery ju-
risdiction, and the petitioning defendant, without reference to the mere
form of its pleading, in view of the record before me, seems entitled to
the order prayed for in the petition; and, to the extent of restraining
complainant from prosecuting suits against the purchasers or users of the
Bajl engine patent until the pending litigation involving the validity of
the several patents terminates, the order will be granted.

CrrLurom MaNure Co. v. AMERICAN ZyroNiTE Co. and others.
' (Cireuit C’ourt; D. Massachusetts, September 7, 1887.)

1. PATENTS POR INVENTION —PATENTABLE NOVELTY — IMPROVED PROCESS FOR
MAKING CELLULOID.

In an action for the infringement of letters patent issued to John W. Hyatt,
February 5, 1878, for an “improvement in the manufacture of sheets of cellu-
loid and other plastic compositions, ” the specifications and claims describing
the invention as relating to an apparatus and process consisting in piling a
number of rough sheets of celluloid upon a grooved plate in a chase or mould;
subjecting the celluloid to heat and great pressure, by which it is solidified
into asingle compact, rectangular slab, and portions of it are forced into the
grooves; then cooling it, so that it shrinks, and those portions operate as
clutches fo hold the slab firmly in place; then planing the slab into sheets;
and finally stretching these sheets upon a frame to prevent their wrinkling or
warpling while drying: Zeid, that the process and apparatus was a patentable
novelty.

2. SAME—INFRINGEMENT. .

Letters patent issued February 5, 1878, to John W. Hyatt, for an improve-
ment in the manufacture of celluloid and other plastic compositions, describ-
ing in the apparatus the plate for retaining the plastic composition in place,
provided on its upper surface with grooves, apertures, or indentations, upon *
which the material in shrinking can exert tension, %eld infringed by defend-
ant’s device employing an iron plate perforated by holes with screw threads,
with plugs of zylonite screwed in, and depressions left around the heads of
the plugs, into which portions of the celluloid are pressed and welded to the
zylonite plugs, and pressed into the apertures around the heads of the plugs.

3. SAME. .
Letters patent issued February 5, 1878, to John W. Hyatt, for an improve-
ment in the manufacture of celluloid and other plastic composition, the pro-
cess consisting of subjecting the slab of celluloid to pressure, then heating




