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ure prescribed,the rights of the accusedwill not be impaired,nor the
ends of justice defeated. The apprehensions,therefore,of one of the
learnedcounselas to the fearful consequenceswhich mayfollow in other
casesif the indictment be 8ustainedin this casein the face of his ob-
jections,may be consideredwith composure,and dismissed.

In this casetheobjectiollfl to some of the grand jurors, that their
nameswerenot amongthelist of tax-payerson the last assessmentroll
of their respectivecounties, istechnicalonly. Thereis no allegationin
the pleathat the jurors werenot in all respects,asto ability andknowl-
edge,fully qualified for the dutiesimposedupon them, or that the de-
fendantswerein any respectprejudicedby the absenceof their names
from theassessmentrolL In thesecircumsta:'wes,theobjectionmust fall
under.the generalrule of the federalcourts, thatomissionswhich do not
impair any substantialright or prejudicethedefenseof the accusedmust
be disregarded,unlessotherwiserequired by posItive statute. Section
1025, Rev. St., declaresthat "no indictmentfound and presentedby a
grand jury in any district or circuit or othercourt of the United States
shall be deemedinsufficient, nor shall the trial, judgment,or otherpro-
ceedingthereonbe affected,by reasonof any defect or imperfection in
matterof form only, which shallnot tendto theprejudiceof the defend-
ant."

In U. S. v. Tuskait was held by JudgeBLATCHFORD, then district
Judge,now a justiceof the supremecourt, that wherethere is no aver-
ment in a pleain abatementof injury or prejudiceto the defendant,ir-
regularities in the finding of an indictment, consisting,amongother
things,of someof the grand jurors not possessingthe properproperty
qualific!J,tion,.becamemattersof mereform, to be disregardedunderthe
above statute. 14 Blatchf. 5. Without acceptingthis conclusionin
full, the spirit which it expressesundoubtedlygovernsthe actionof the
federalcourts,that omissionsor defectsin suchcaseswhich do not prej-
udicethe accusedshall not avail to setasideanindictmentor otherpro-
ceeding.

The demurrerto the plea is sustained,and the defendantsmustplead
to the indictment,and it is so ordered. The sameorderwill beentered
;n all the cases.

IDE 'D. BALL ENGINE Co. and others.

(Oircuit Court. 8. D. Illinois. August 17.1887.)

PATENTS FOR INVENTIONS-SUIT FOR INFRINGEMENT-RESTRAINING THE BRING-
ING 01' OTHER SUITS.

I., havingbroughtsuit for infringementof a patent.B., oneof the defend-
ants,beforeanswering,filed an interveningpetition, in which it was alleged
�t�h�a�~ B. hada gooddefenseto the suit; thathewasable andcompetentto par
any damagesthat might be assessedagainsthim; that I, had t.b.reatencdto
suepurchasersof thedefendautfor the sameinfringement; andpraying that
plaintiff be restrainedfrom bringing such tbreatelledsuits pending the de-
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cisfon in ihis case; :rhepetitionwasalsoacqompaniedby affidavits supportá
.lng Bo'sclaim to a gooddefense. Held, that thecourthadthepowerto make
the restraininl/:orderprayedfor, andthat the petitionerwasentitledto such
ord¢r.

In Chancery. Upon applicationof intervemng petitioner, Ball En-
gine Company,for restrainingorder.

J. K. Hallock and Brown, Wheeler& Brown, for petitioner,Ball Engine
Co.

Gro88.&Broadwelland Offield & Towle, for complainant.

ALLEN, J. On the fifth �i�n�~�t�a�n�t complainant,Albert L. Ide, filed his
bill in this court againsttheBall EngineCompanyand others,alleging,
amongotherthings, that on the eighth day of July, A. D. 1884, a pat-
ent was issuedto him as inventorof a bertainnew and useful improve-
mentin steam-enginegovernors,not known or usedby othersbeforehis
�~�a�i�d invention; and that on the twenty-fifth of November,A. D. 1884,
he was awardeda patent for anothernew and useful improvementin
steam-engi;negovernors;that thesetwo severalimprovements,described
in said respectiveletterspatent,arecapableof beingemployed,embod-
ied, anduew in eachand everysteam-enginegovernor manufactured.
The bill allegesthat the defendantsaremakingandconstructing,using,
andsellinglaFgenumbersof steam-enginegovernors,embodyingthein-
ventionsand devices,andsubstantiallylike and uponthe plan andprin-
ciple, and in imitation of the said improvementscontained,in saidlet-
ters patent�~�o issuedto complainant;and praysfor anaccount;and that
defendantsbe decreedto pay over to complainantall gainsand profits
realized by them; and alsoall otherdamagessuffered by complainant
from theinfringement'ofrightsintendedto be securedby his saidletters
patent; and for an injunction perpetuallyrestraining defendantsfront
making, using,or vending�a�~�y �s�t�e�a�m�~�e�n�g�i�n�e governorscontainingthe im-
provementsand.inventionssecuredto complainantby said severallet.-
ters patent.

The Ball E,ngineCompany,one of the defendants,on the sixth in-
stant, �e�n�t�e�r�~�<�L�i�t�$ appearancein said cause,and on the ,sameday pre-
senteda petition for a temporary restraining order. The petition is
sworn to by F. H. Ball, and alleges,in substance,that it will in due
seasonfile a sufficient and completeanswerto complainant'sbill, and
will makeknownthe fact that the petitioneris thelicenseeof F. H. Ball
under letters patenti$sued to the,said Ball No. 358,829,on March 8,
1887, for improvemel1t in steam-enginegovernor,and under suchau-
thority is engagedin the manufactureof steam-enginesat Erie, Penn-
sylvania; that it isalsotheownerof a numberof otherpatentsonsteam-
engines;.aull ,that the engineswhich it manufacturesand sellsare made
undersomeor all of the patentsit ownsoris licensedunder. The pe-
tition further statesthat the answerwill expresslydeny that any of the
enginesit hasmadeor sold embodyanyof the inventionsdescribedand
claimed in thepatentsnamedin said bill of complaint. Thesaidanswer
will alsoallege,accordingto thepetition, thatletterspatentNo. 301,720,
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named in said bill of complaint, is void by reasonof the invention
thereindescribedand claimed havingbeenmadeand used prior to the
alleged invention by the said Ide, and that the said answerwill give
namesof personsand their residencewho madeand used the said in-
vention before the said Ide claims to have invented it. The petition
further states that the said complainant,Ide, has threatenedand is
threateningto suethe purchasersof defendant'sengineson the patents
on which suit hasbeenbroughtagainstthe defendant. A threatening
circular issuedby Ide is madea partof thepetition. The petition fur-
ther representsthat the making of such threa'ts,and the bringing of
suchsuitsagainstthe vendeesof petitioner,will work irreparableinjury
to it; that it is entirely ableandcompetentto pay any andall sumsof
moneythatmay be assessedagainstit by the courUorhaving infringed
any good and valid patentnamedin said bill of complaint; andcon-
cludesby prayingthat the complainant,havingelectedtobring his suit
againstpetitioner, the patentee,andothersengagedin the manufacture,
should be estoppedand restrainedfrom bringing suitsat law or equity
againstthepurchasersorvendeesof anyengineor engine-governormade
by petitioner,during the pendencyof this suit, until the questionsto
be at issuein this courtandsuit aredetermined.

The petition is supplementedbyaffidavits from a numberof ableand
distinguishedmechanicalandcivil engineers,stating,in substance,that
the affiantsare familiarwith,theletterspatentissuedto Ide in 1884, as
well as thepatentissuedto F. H. Ball, No. 358,829,in 1887,and fully
understandthe inventionsrespectivelysetforth; that theBall invention
is an entirely"differeritthingfrom the Ide invention, and is for a differ-
entpurpose;and that the devicesshownin the Ball patentdo not and
could notperformthe functionsof the devicesshownin the Ide patent,
and vice verBa.

Complainanthasnot thoughtproper,uponthependingmotion, to in-
�t�r�o�d�u�c�~ any evidence,in the form of affidavits or otherwise,tendingto
show thatthe Ball patentinfringesupon whatwascoveredor securedto
him by his letterspatentof the eighth of July andthe twenty-fifth of
November,1884,but �i�n�s�~�t�s that thereis no powerauthorizingthecourt
to restrainhim from bringing suits on his patentagainstanyone,and
asmanyashe choosesat the sametime, beforethat patentis adjudged
to be invalid; that the grantingof the letterspatentcover the right to
sueall or any, whethermanufacturers,their vendeesor users,who in-
fringe.

With theprima facie caseestablishedon complaiUfil;lt's behalfby his
. several letters patentissued in 1884,alone andunaided,it is insisted
that, �n�o�t�w�i�t�h�s�t�a�n�d�i�~ this prima facie casehasbeensuccessfullymet and
overcomeby the evidencesupplementingthe pethion,yet the court is
powerlessfrom temporarilyrestraining the bringing a multiplicity of
suits, whichmight result in irreparableinjury to the petitioner,pending
the suit involving thevalidity of theIde patent. I cannotassentto this
view. If the Ide patentis valiq.,andtheBall patentinfringesuponthe
rights securedto complainant,that fact canbe determinedat an early
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day by complainant'spromptprosecutionof his pendingsuit againstthe
defendants. If someinconvenienceor injury to complainantis caused
in the meantime by the userof goods in the manufacture,of which his
patentwas infringed, it is betterthat he submit thanthat the courtsbe
flooded with suitsagainstthe users. Publicpolicy would seemto favor
the rule that litigation for the purposeof ascertainingandsustainingthe
validity of a patentshouldbe betweenthe patenteeand allegedinfring-
ing manufacturers. A doubthasbeenexpressedupon the argumentas
to the authorityof thecourtunderthepleadingst<;> issuetheorderasked,
no answer being on file,nor cross-bill for affirmative relief interposed.
While hesitating,I haveconcludedthat the applicationshould be dis-
posedof on its merits. The :complainanthas invokedthe chanceryju-
risdiction, and the petitioningdefendant,without referenceto the mere
form of its pleading,ill, view of the recordbefore me, seemsentitled to
the order prayed for in the petition; and, to the extent of restraining
�c�o�m�p�l�a�~�n�1�j�,�n�t�f�r�o�m prosecutingsuitsagainstthe purchasersOf usersof the
Ba,ll enginepatentuntil the pendinglitigation involving the validity of
the several,patentsterminates,the order will be granted.

CELLULOII> ':MANUF'G CO. 'l'. AMERICAN ZYLONITE Co. and others¥.
(Oircuit Court, D. Maaaacltuaetta. September7, 1887.),

1. PATENTS FOR INVENTION-PATENTABLE NOVELTY-IMPROVED PROCESSFOB
MAKING CELLULOID. '

In an actionfor the infringementof letterspatentissuedto JohnW. Hyatt,
February5,1878,for an "improvementin the manufactureof sheetsof cellu-
loid andotherplasticcompositions," the specificationsandclaimsdescribing
the inventionas relating to an apparatusandprocessconsistingin piling a
numberof roughsheetsof celluloid uponagroovedplatein a chaseor mould;
subjectingthe celluloid to heatand great pressure,by which it is solidified
into a singlecompact,rectangularslab. andportionsof it areforced into the
grooves;then cooling it, so that it shrinks. and thoseportions operateas
clldches to hold the slabfirmly in place; thenplaning the slab into sheets;
andfinally stretchingthesesheetsupona frame to preventtheir wrinkling or
warpingwhile drying: held, that the processand apparatuswasa patentable
novelty.

2. SAME-INFRINGEMENT.
LetterspatentissuedFebruary5,1878.to JohnW. Hyatt, for an improve-

mentin the manufactureof celluloid and otherplasticcompositions.describ-
ing in the apparatustheplatefor retaining the plasticcompositionin place,
providedon its upper surfacewith grooves.apertures,or indentations,uJ'lon
which the matedalin shrinkingcanexerttension,held infringed by defend-
ant'sdeviceemployingan iron plateperforatedby holeswith screwthreads,
with plugsof zylonite screwedin, anddepressionsleft around the headsof
the plugs. into which portionsof the celluloid arepressedandweldedto the
zylonite plugs,andpressedinto the aperturesaroundthe headsof the plugs.

8. SAME.
LetterspatentissuedFebruary5, 1878, to JohnW. Hyatt, for an improve-

ment in the manufactureof celluloid andother plasticcomposition,the pro-
cessconsietingof subjectingthe slabof celluloid to �p�r�e�s�s�~�l�r�e�, then heating


