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the deféndants have not.imade. such grooves in' the iron plate on which
the slab of-celluloid. rests, as are specifically described in the patent of
Byatt, they have used.an:iron plate perforated by holes with screw
threads, with plugs of zylonite screwed into those holes, and depressions
left around the heads of those plugs, into which.pertions of the slab of
celluloid are pressed. The pressure not only welds the slab of celluloid
to the celluloid plugs, but it forces portions of it inte the apertures around
the heads of the plugs. The evidence leaves no:doubt but that the de-
fendants intended and expected by this contrivance to take advantage
of the tension of the cellulmd while cooling and shrmkmg, and that they
acconaplished that result. -

The facts: that the defendants apply the heat ﬁrsh from above and: a:ﬁt-
erwards from below; while the plaintiff applies the heat first from: below
and afterwards from above,!and that the sides of the defendants’ chage
or mould ‘are not, like those: of .the plaintiff’s; made hdllow for the pur-
pose of containing steam;: do not constitute any substantial difference in
the process used-by both parties. The case in this respect falls within
-the principle of the decisions of the supreme court in Tilghman v. Proctor,
102 U.:8.707, 780, and of tlus court in Machme Go.. v, Toague, 15 Fed
-Rep: 890. ! PR RS
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“ParENts #or INVENTIONS—EFFECT OF FOREIGN PATENT.
-+ ‘Upon application made May 31, 1871, 1etters patent of the Umted Smtes, {m-
-, an invention, were. granted on Eehruary 6, 1872, .On October 12, 1871, the .in-
o Ventor caused application to be made in Enpland for Tetters patent for’ the
" saime 'inVention, and 's provisional spemﬁcatm ‘wie ‘then filed. Pursuantito
.thiis applitation, lettery patent of Great Britain for said invention were.sesaled
Apnl 8, 1872, and dated ctober 12,1871, The complete specxﬁcatxon for the
hglish patent was fle ril 12, 1872, the same having been sibscribed
' arch 22, 1872. Held: tha e invention was not “first patented;ior cansed to
o he ps,teuted ?in England, thhin the meaning of the twenty-fifth: g gction: of
... the act of July 8, 1870. and that the life.of the United States patent was, not
'abndged by the antedating of the forelgn patent.
-+ In Bquity.’ Su'r plea oo SRR ey
Wwm. L. Piéice, for oomplamants. s '

’Bakewcll & Sons, for defendant

-AcﬂEsoN, J. The plea goes to the right of the complamant to main-
‘tain its bill as to one of the patents sued on, viz., letters patent.to James
‘E. Emerson, No. 123,466; the allegation being that prior te:the grant-
ing thereof: the 1nvent10n therem described and claimed had: been pat-
ented, or caused.to be patented, by said Emerson in Great Britam, and
that this foreign patent; and hence also the patent in suit, had expired
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on’October 12; 1885, before the suitwas brought. = The twenty-fifth sec-
tion of the act of congress of July 8, 1870, (under which the patent sued
on-wasfissued,) provides “that no person shalk: be debarred from receiv-
ing a patent for his invention or discovery, nor shall any patent be de-
clared-invalid, by reason of its having been first patented, or caused to
be patented in a foreign.country: provided,  * * * that the patent
shall expire at the-same time. with the fore1gn patent; or, if there be
inore ﬂfm one, at the same time Wlth the oné havmg the shortest term;
* kY, . . iy

¢ aAt the heanng of the plea the followmg remted factb were admitted or
shéwn, viz.: On May 31, 1871, James E. Emerson made application
‘im.the United States for letters patent for an improvement. in saws, and
in 'pursuance of this application letters patent of the United States No.
123,488, for said invention, weré granted .to- Emerson:on February. 6,
~]872, for “the-full .tetm of 17 years; +:On October 12, 1871, Joseph El-
licott Holines, as agent for Emerson, made applicationuin. England for
letters patént for said invention,afid then filed in ithe dffice of the com-
missioners-of patents for Great. Britain & provisional specification. Pur-
suant’to.this:application, letters: patent-of Great Britain. for said inven-
tion were granted to Holmes, and sealed April 3, 1872, and dated Oeto-
ber 12, 1871. The complete specification for the English - patent was
filed April 12, 1872, the same having been subscribed by the patentee
on March 22, 1872

The act which then regulated the granting of letters patent for inven-
tions in Great Britain is that of July 1, 1852, (16 & 16 Vict. ¢. 83;
91 British St. at Large, 597.) Referring fo this act, it will be found that
by its provisions the applicant for letters patent for an invention may
file with his petition either a “provisional specification,” 4. e., one sim-
ply “describing the nature of the said Iinvention,” or a. “complete speci-
‘fication.” If a complete spec1ﬁcat10n is filed, the invention is not only
protected for the term of, six months from the date' of application, but
.during that period the apphcant is.clothed with the “like powers, rights,
‘and privileges” as if letters patent had already issued.” But, where a
‘provisional spec1ﬁcat10n is filed, it is to be referred to the Jaw officer;
-who, if satisfied, will give a certlﬁcate of allowance to be filed in the
‘8ffice of the commissioners of patents; whereupon, for the said term of six
months. “provisional protection” is secured to the applicant, 4. ¢., dur-
ing that term the invention may be “used and published, without prej-
udice to any lelters patent to be granted for the same.” - Within six
months after application, upon the warrant of the law ofﬁcer, the letters
patent are to be granted; and they may be sealed and bear date as of the
day of the actual sealing thereof, or of any other day between the day
of appllcatlon and the day of such sealing; “provxded always that, save
whére such letters patent are granted for any invention in respect whereof
""" ¢omplete specification has been deposited upon the application for the
"éﬁme undet this act, no proceeding at law or in equity shall be had upon
el letters patent in respect of any infringement committed before the
sHdme were actually granted.”  Id. 413, § XXIV.
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The questlon now to be determined is whether before the granting to
Emerson, oh February 6, 1872, of letters patent of the United States,
the Emerson invention had been patented in Great Britain, within the
meaning of the twenty-fifth section of the act of 1870. I have no hesi-
tation in holding that the invention had not been so patented. No opin-
ion need be expressed as to the effect on the life of a United States pat-
ent of the previous filing in a foreign country of a complete specification,
which, though in advance of the grant of the foreign patent, yet confers
upon the apphcant the like rights as if letters patent. had actually issued.,
The court is not dealing with such a case. The filing of the provisional
spemﬁcahon on October 12, 1871, had merely temporarily secured to
Holmes ¢ prov1s1onal protecmon,” within the narrow limits of saving any
letters’ patent to be thereafter granted from prejudice, by reason of the
intermediate use and publication of the invention. Clearly, before the
actual sealing of the English patent, on April 8, 1872, Holmes was not
invested with any of the powers, rights, or pmvﬂeges of a patentee. - Nor
is it a matter' of any moment that the English patent was dated as of
October 12, 1871. That date was an arbitrary one. It gave to the in-
strumenf; no retrospective operation. Much less, then, is the life of the
United States patent issued before the sealing of the foreign patent to
be abridged by the antedatmg of the latter. Telegraph Co. v. Telegram
Co., 23 Fed. Rep. 340, 343.

In none of the cases rehed on as sustaining the plea was the questlon
here raised, passed on; nor do I ﬁnd any decision inconsistent with the
conclusion the court has reached.’ On the other hand, that conclusion
perfec accords with what Mr, Justice STroNG said in Smith v. Goodydar

wleanite Co., 93 U, 8, 498, viz.:

“ Of the English patent of Charles Goodyear, it is enough to say that, though
the provisional specification was filed March 14, 1855, the complete specifica-

tion was not until the eleventh of September following. It was therefore on
the last-mentioned date that the invention was patented.”

The plea is overruled,

ToerFER v. GOoETZ and énother.
{Circuit Court, N. D, Illinois. July b5, 1887.)

1. PATENTS FOR INVENTIONS—MALT-KILN—I[NFRINGEMENT.
Letters patent granted April 27, 1880, to Wenzel Toepfer, for a “malt-kiln,®
held not to be infringed by a dev1ce for tilting the sections of the floor of a
malt-kiln by means of around tilting-rod or rock-shaft, passed through the sec-
tions to be tilted; the patentee having limited his claim to a square or polyg-
onal rock shaft passing through square holes in the journals.

2. BAME.
A ‘¢laim in the sbove patent for & locking device to fasten the levers used
“for tilting the floor sections of a malt-kiln, by means of a -hook pivoted on
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