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ferred to the'insolvencycourt, in which defendant'sinsolvencyproceed-
ings were then pending,and cumulating that suit with those proceed-
ings, was not a participationin the insolvency proceedingsin such a
manner as constitutedan asSen;t{,:frof. Parsons(2 Pars. Cont. 536)
statesthe test to be "whether the creditOr has assentedto the relief or
dischargeof the debtQr or py- someequivalentact, asbecom-
ing a party to the processagainsthim underthe law, 'taking a dividend
andthe like."

In this casethe questionis, "Did the creditordo anything, or derive
' by, virt,ue .of.the' ..,I

thmk he dId not. He followed up hIS nghtsprecIselyashe could have
done without any insolvent law. He proved no claim. He received
no dividend. His ip no respectchangedfrom what it
would havebeenif therehad beenno insolvent proceedings. He can-
not be held to haveimpliedly assentedto defendant'sdischarge.

Let the exceptionbeoverraled.'.. , '

SLYFIELDl1., HEALY.

(Oitrp'Uit (JoU/rt, 1V. D. Iowa, a. D. JanuaryTerm, 1886.)

1. TAX FOR OF EXPnu.TION-AF'FIDAvIT OF
SERVICE-LnUTATloN. ¥

Beforethe issuanceof a countytreasurer'sdeedof landssold for taxesan
thatnoticehadbeengivento the ownerof the expiration of the pe-

riod for redemptionwas filed, which was defective in that the seal of the
notarywas not attachedto the jurat. Held, that,the defectwascapable.of
beingremedied,andthattlle lapseoffiveyearswouldoperateasabarto ques-
tion thevalidity o'f the deed,underCodeIowa, ¤ 902, providingthat "action
for the recovery of real property sold for non-paymentof taxes must be
brought'withinfive yearsfrom the executionof the treasUfer'sdeed."

2. FOR REDEMPTION-LnilITATIOlj'. .'., '
Code ¤ 902, providing that,aJ;l,actionfor the recoveryof realestate

sold for ntiu"paymentof taxesmustbebroughtwithin five yearsfrom the ex-
ecution:of the treasurer'sdeed,cannotbesetupasadefenseto an actionfor
redemption tax sale,wherenoticeof the of theperiodofre-
demptionhas,not beengiven to the actualownerof t):J.e landas reqUiredby

, ,,". i '

IilEquity. ,Bill to redeemcertainrealty from, tl;tX sale,and to quiet,
title.

A. F. Call and Geo. E. Clarke, for complainant.
Wright' &'FarreU j for defendant.

SHIRAS, J. Complainantseeksin this causea decreeto the effect that
heis en.titleqto redeemtwo piecesof realtyfrom tax sales,and praysthat
thetax :executedby the treasuretofPaloAlto countybe setaside,
and complainant'stitle be quietedthereto. The caseis submittedon a
stipulationsettingforth thefacts,froID whichit appearsthatcomplainant
is theownerof the fee title to the S.W. t of N. W. t of section11, town-
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ship.97 'N,J; of range 31'W." .bffifth rprincipal,I1leiiidian,llnd theN. W.
t 0l:'S.:W.h:lf'sec.tion.32rtownsh!ip94 N"ofrange31 W., of fifth prin,
cipalmeridian. To the first-descxibed piece the defendant holds a tax
deed, executed by the treasurer of Palo Alto county on the twenty.;.eighth
day of April, 1879" and duly filed for record on the twenty-fourth day
of May, 1879. To the last-described piece the dliJfendant holds a tax
deed executed by the treasure1'of Palo Alto eO\J.nty on the twenty-third
of July, 1877; and duly filed for record on. the twenty-sixth of J"I11y,
1877. The present proeeedingto redeem was commenced in July, 1885,
more than five years after the time of recording the treasurer's deeds,
above stated. From the agreed statement of facts, it appears in the years
1878 and 1879 the S. W. tof N. W. t of section 11 was taxed in
name of Jl',Graham. Under the provisions of section 894 of the Code
of Iowa, in order to entitle defendant to demand and the treasurer 9f Ulf'
county to execute a valid tax deed of these premises, it was
that the h01der of the tax certificate should serve notice upon said GI'llI-
ham that the right of redemption would expire in 90 days. Proper
proofof the service of such notice is required to be made by affidavit of
the holder of' the certificate, or his. agent, the same to be filed with the
treasurer. Until such notice is given, and the proper proof is filed with
the treasurer, he has no right to execute the deed. In the case
it is admitted that the notice was in fact given, but it appears that the
affidavit of proof filed with the treasurer was defective, in that the seal
of the notary was not attached to the jurat.
Under the rulings made in 7'uni8v.Withrow,10 Iowa, 307, and.8teph.em

v. Williams,46 Iowa, 542, it must be held that the so-called affidavit is
lacking in an essential requisite, and the proof of service was not made
by affidavit, as required by the statute. It appears, however, that the
treasurer did in fact execute a deed proper in form, which delivered.
to defendant,and by him duly recorded, more than five years before the
bringing of this suit; and defendants claim that the lapse of the five
years ba:rs the right of recovery under the provisions of section 902 of the
Code.
In Trulock v. Bentley,25 N. W. Rep. 824, the supreme court of Iowa,

held that, when a notice of the expiration of the time of redemption had
in fact been given, but the proof made thereof llndfiled with the treas-
urer was defective in some particular capable of being cured by
ment, then':t11.e five-years limitation contained in section 902 ,was appli-
cable.
The failure to affix the seal to the jurat is a defect which may be rem'

edied, it being admitted in the statement of facts that M. L. Brown, be-
fore whom the affidavit was signed, was a duly commissioned notary at
that time, and that the omission to attach the seal to the jurat was by
mistake and oversight, and hence the present question comes within the
rule in Trulock v. Bentley. It follows that the lapse of five years oper-
ates as a bar to the right of complainant to question the validity of the
deed to the S. W. t of N. W. t of section 11, and as to this quarter sec-
tion complainant's bill must be dismissed.
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Touchingthe N. W. i of S.W. i of section32, it appearsthat the tax
deedwasexecutedon thetwenty-thirdof July, 1877. The noticefiled
with the treasurerwasanaffidavitshowingthat anoticeaddressedt.o one
J. M. Eldridge, or the unknownowners,waspublishedfor the requisite
lengthof time in a newspaperof Palo Alto county. The land at the
time the noticewas publishedwastaxed in the nameof M. Healy, the
defendant. It doesnotappearthatthe land wasevertaxedto Eldridge,
or that he ever had any interesttherein. The facts are thereforethat
the land wasassessedin the nameof the personholding the certificate
of purchase;andthatno noticeof the expirationof the time of redemp-
tion was given to anyoneexceptto Eldridge; and it doesnot appear
thathe had any interestwhateverin the land. In fact, therefore,no
noticeof the expiration of the time of redemptionwas given, and the
questionis whetherthe fact that the land was assessedin the nameof
Healy, theholderof the tax certificate,will dispensewith the necessity
of doing that which the statuteexpresslyrequires,i. e.,giving notice to
the personin whosenamethe propertyis taxed. On the onehand,it
is arguedthatgiving notice to Healywould bea vain and uselessthing,
becausehe wasthe very partywho wasaboutto apply to havethe deed
executed,and healreadyknewall thenoticecouldgive him knowledge
of. On the other, it is said the requirementof the statuteis impera-
tive, and, unlessobeyed,the treasurerhasno right to executethedeed.
Thespirit of the section in questionis to provide that the right of re-
demptionshall not be lost to the ownerof the land until he hashad 90
days'noticeof thefaet that the timeof redemptionis drawing to anend.
The letter of the sectionrequiresserviceof the noticeupon the person
in whosenamethe propertyis taxed. In the presentcase,the defend-
ant doesnot showor claim that he hasfulfilled the spirit of the section
by giving notice to the actual owner, and admitsthat he hasnot ful-
filled the letterof thestatute. The treasurerhadno right to sit in judg-
mentuponthe questionwhetherthe defendantwas excusedfrom obey-
ing the letter of the statute. No notice was given, and, in the absence
thereof, the treasurercould not lawfully executethe deed. The issu-
ancethereofwasa void act,and is not curedby the five-yearslimitation
found in section902. It is a defectnot curableby any amendmentto
the papersor proofs,and,undertherule recognizedby thesupremecourt
of Iowa in Trulock v. Bentley,-the five-yearslimitation is not applicable.

As to this quartersection,therefore,complainantis entitled to a de-
creeentitling him to redeemsaidquartersection.

The costswill be equallydivided.
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NEW ORLEANS WATER-WORKS CO. V" ERNST and others. SAME v. MA-
GINNIS OIL & SOAP WORltS. SAME 1.1. RuCK. SAKE 1.1. NEW OR-
LEANS C. & L. R. CO.1

(Circuit Oourt. E. D. LouiaianfJ. Junelli.1887.)

1. WAT.!llR COMPANy-ExCLUSIVE PRIVILEGES.
An injunction will not issueto preventdelendantsfrom procuring.water

from a river in pipes,in a city wheretheexclusiveprivilegeto do sohasbeen
grantedto a company,when such companyhas no mains,or no adequate
mllins, for the dehveryof waterin suffiCientquantitiesfor the wantsof the
defendants. .

2. S.uiE--"CoNTIGUOUSPERSON"-LoUISIANA STATUTE.
The charterof the New OrleansWater-WorksCompany(Acts La. 1877,p.

51) provides,in section18, "that nothing in this act shallbeso construedas
to preventthe city council from granting to anypersonor persons,contigu-
ousto theriver, the.privilegeof laying pipesto the river. exclusivelyfor his
'or their own use." The supremecourtof the UnitedStatesdecidedin Water-
W07'.ts00. V. RivfJI'8, 115 U. S. 674, 6 Sup.Ct. Rep.273, that the proprietorof

. a building five blocksfrom the river wasnot"a contiguousperson." There-
fore no lot canbe contiguousunlessit actuallyfronts on the river, or is sep-
aratedfrom the river only by a public highway,with noprivateownerinter-
vening, or, possibly,on a block or squareso situated.

On Rule NiRi for Injunctions.
J. R. Beckwith,for complainant.
B. Frank JonasandJ. O. NiaxYn, Jr., for Ernst& Co. and LouisRuch.
W. B. Benedict,for MaginnisOil Co.
Goo. H. Braughn, Chas. F. Buck, Max Dinkel8peil,and W. O. Hart, for

New OrleansC. & L. R. Co.

BILLINGS, J. Two questionsarepresentedinadditionto thosealread.y
passeduponby former decreesin this court:

1. Whetheran injunction shall issuewhen the complainanthas no
mains, or no adequatemains, for the delivery of water in sufficient
quantitiesfor the wants of the defendants. This questionmust be aná
flwered in the negative,from the very title of the act under which the
complainantsclaim, which is as follows: "No. 33. An act to enable
the city of New Orleans to promote the public health, and to afford
greater security againstfire, by the establishmentof a corporationto
be called the 'New OrleansWater-WorksCompany,'" etc. It cannot
be that it wasthe intentionof the legislatureto depriveany personof,
or:to limit any personin, the useof water by the exclusiveright given
to complainant. The objectof the grant,and the creationof the waterá
works corporation, was to furnish, and not deprive of, water. The
clausein complainant'scharterwhich requiresit to lay mains in streets
whenever the water rates in any street of petitioners amount to 10
per cent. per annum ofthe cost of laying mains,was intendedto give
the citizens an additional right, and by no meanstakes away their

1Reportedby JosephP. Hornor, Esq., of the New Orleansbar.


