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New OrrLEans WATER-WoRrks Co. v., ErNst and. others. Same ». Ma-
¢INNIS O1L & Soar Worgs. Same v. RucH. Same v. NEw Og-
1eans C. & L. R. Co.! v

(Circuit Court, B. D, Loutstana. June 15, 1887.)
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1. WATER CoMPANY—EXCLUSIVE PRIVILEGES. ‘

An injunction will not issue to prevent defendants from procuring water
from a river in pipes, in a city where the exclusive privilege to do 8o has been
granted to a company, when such company has no mains, or no adequate
mains, for the delivery of water in sufficient quantities for the wants of the
defendants. .

2. SaME—*CoNTIGUOUS PERSON"—LOUISIANA STATUTE.

The charter of the New Orleans Water-Works Company (Acts La. 1877, p.
51) provides, in section 18, “that nothing in this act shall be so construed as
to prevent the city council from granting to any person or persons, contigu-
ous to the river, the privilege of laying pipes to the river, exclusively for his
‘or their own use.” The supreme court of the United States decided in Water-
Works Co. v. Rivers, 116 U. S. 674, 6 Sup. Ct. Rep. 278, that the proprietor of
. & building five blocks from the river was not “a contiguous person.” There-
fore no lot can be contiguous unless it actually fronts on the river, or is sep-
arated from the river only by a public highway, with no private owner inter-

vening, or, possibly, on a block or square so situated. :

On Rule Nisi for Injunctions.

J. R. Beckwith, for complainant. :

B. Frank Jonasand J. O. Nizon, Jr., for Ernst & Co. and Louis Ruch.

W. 8. Benedict, for Maginnis Oil Co. -

Geo. H. Braughn, Chas. F. Buck, Max Dinkelspeil, and W. 0. Haurt, for
New Orleans C. & L. R. Co.

Biuuinas, J.  Two questions are presented inaddition to those already
passed upon by former decrees in this court:

1. Whether an injunction shall issue when the complainant has no
mains, or no adequate mains, for the delivery of water in sufficient
quantities for the wants of the defendants. This question must be an-
swered in the negative, from the very title of the act under which the
complainants claim, which is as follows: “No. 83. An act to enable
the city of New Orleans to promote the public health, and to afford
greater security against fire, by the establishment of a corporation to
be called the ‘New Orleans Water-Works Company,’” ete. It cannot
be that it was the intention of the legislature to deprive any person of,
or;to limit any person in, the use of water by the exclusive right given
to complainant. The object of the grant, and the creation of the water-
works corporation, was to furnish, and not deprive of, water. The
clause in complainant’s charter which requires it to lay mains in streets
whenever the water rates in any street of petitioners amount to 10
per cent. per annum of the cost of laying mains, was intended to give
the citizens an additional right, and by no means takes away their

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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right to supply themselves with water if the complainants have not the
-falilities: thierefor. - Wherever; therefore, -the complainant; has no mains
-ofi the street. on which, the defendants’- property supplied; or.to.be sup-
plied, with water is situated, or wherever thereare mains, but they
are inadequate to furnish the amount of water requisite for the defend-
ants’ use, the injunction.is refused. Whenever the defendants desire,
the matter as to whether there are mains, or whether they are ade-
quate, may be referred to a master to take the ev1dence, and report the
same,- Wlth his conclnslons, to the court.
is (sectxon 5) tof the exclusive pnvﬂege of supplymg the city of New
Orleans and its inhabitants with water from the Mississippi river, or
any other stream or river, by means of pipes and conduits.” The charter
farther. provides (inter alia) that the water-works company “may. have
the right to levy and place: any number of conduits or pipes or aque-
duets, and to ' cleanse and repair the same, through or over any of the
lands or streets of the clty of New Orleans.” Section 18 of the charter
provides “that nothing in this act'shall 'be so construed asto prevent the
clty councxl from granting to any person or persons, contiguous to the
river, the pr1v1lege of laying pipes to the river, exclusively for his or
their own use.”

In Water-Works Co. v. Rivers, 115 U. 8. 674, 6 Sup. Ct. Rep. 273,
the supreme court decided that the proprietor of the St. Charles Hotel
was not:“a’ dontiguous person.” ..The St. Charles Hotel is five blocks
from the river. It being settled. that it is not contiguous, it seems to
me that no lot can be contiguous ‘unless it actually fronts on the: river,
“or is separated from the river only by a public highway, with no private
owner intervening, or possibly on a block or square so situated. There
is no line of demarkation short of-this; for, in a broad sense, the whole
city of New Orleans is contiguous to the Mississippi river.

. I think thst the question .of contiguity must. have been meant to be
.determined by present ¢ireunmistances. The limitation in the eighteenth
-gection of the charter presupposes a right already existing which is rec-
-ognized, not'ereated. - If an owher had been, but is not now, within the
-meaning of the.term, “contiguous,” as here used, his former right would
-have passed from him along with all other rights dependent upon con-
tinued, present- contiguity. Tt follows, no one of the defendants is a
;person. contiguous to the Mi851s'sipp1 river except Louis Ruch. : His
property is separated from the river only by a street or public highway,
and he is a “contiguous person.”

3. As lo.the: price t6.be charged for: the dehvery of water. The su-
vpreme court of our'state have construed the provision of the charter as
:to what should be the maximum pnce or rate This rate must not be
‘exceeded. B

: The 1nJunob1on is refused\ a8 to defendant Ruch and as to the de-
fendant the New Orleans City Railroad Company, to the extent to which
there are no mains on the street adjacent to the places where they re-
quire and obtain water. In the other cases the injunction will issue.
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The injunction will be conditioned that the rate of the charge shall in
no case exceed that established by the supreme court, and a defendant
may at any time apply to the court for an order to enforce this condition.

Grenw, Substituted Trustes, v. Macon and others.!
;'(‘Uh'cuit Court, E. D. Louz:siana. May 80, 1887.)

CORPORATIONS—RECEIVER—CONSTRUCTION OF ORDER—ASSESSMENTS. :
In a suit brought by a stockholder, on behalf of himeself and of other stock:
holders who may join him in the suit, against the corporation, its direc.ors
and superintendent, seeking an injunction to prevent waste, and asking for
a receiver, 8 receiver was appointed, and the order contained:these words:
“And; if there shall be any sums due upon theshares of the capital stock of
gaid company, the said receiver will proceed to colleet and recover the same,
unless the persons from whom the said sums ray be due shall be wholly in-
solvent, and for this purpose may prosecute actions,” etc. . Held, that the
authority intended to be conferred was merely to bring suit in case the court
should levy an assessment, and that the order of itself did not amount to a
call, from which prescription would begin to run. : )

On Motion for New Trial.
Alfred Goldthwaite, for plaintiff. ‘
Thomas J. Semmes and James Legendre, for defendants.-

Birrings, J. This action is brought for the recovery of 70 per cent.
of the subscription, as shareholders, against numerous citizens of this
state. All other questions having been adjudged, the remaining ques-
tion is to be considered whether the order appointing a receiver,and de-
fining his powers, in the case of Reynolds v, National Exp. & Transp. Co.,
formerly pending in the circuit court for the Fourth circuit of the United
States, distriet of Virginia, on  January 12, 1867, amounted to a call
upon the stockholders for the full amount of their subscriptions for stock.
The question is, did the order or decree amount to any call at all? If
it did, then it is' conceded 'prescription began to run, and the action
would, to the extent of the call, be barred. ‘ ‘

That suit is an action institited by Reynoldsasa stockholder, he own-
ing, as he alleges, 50 shares of the stock of the corporation, in behalf of
himself and the other stockholders who may join him in the suit against
the corporation, its directors and superintendent. The suit was an in-
junction suit to prevent waste by paying usurious interest and by gross
negligence. A receiver is also asked for, and was appointed. The or-
derappointing the receiver is in the usual form, and contains these words:
“And, if there shall be any sums due upon the shares of the capital stock
of the said company, the said receiver will proceed to collect and recover

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar,



