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actually saw wis the sight-feed which Absterdam patented, and not the
sight-feed-of Gates; which he says he invented: previously, but which
we do not: find described in-his patent. - To my mind it is & circum-
stance of some weight, notwithstanding bis explanation, that Absterdam
should not have described this improvement in his patent.., Upon this
record I bavesstill someidoubts whether Absterdam was the first inventor,
and under these. circumstances it is clearly mny duty.to sustain the Gates
patent. The bill should be dismissed as to the Seibert patent, and sus-
tameddas to the ﬁrst and second clalms of the Gates patent; and it is so
ordere . ; :

Tug Paora R
: ZeiGLER v. THE Paora R,
(Uwcmt G'ourt E’ D. Louisiana. June 17, 18837)

1 MARITIME LIENS—WHAT CONTRACTB Grvn RISE TO.
Maritinié liens are stricti juris, and do not arise on all contracts made by the
-owners to result in profit t6 the ship. The testis to be applied to the subject,
. and not to the ohject. It is the subject-matter of the contract whlch must be
.. maritime, and not the:mere object,—the ship..

2, Sammp—CoMPRrESSING COTTON.
No maritimelién exists for the compressing of cotton, when the compressing
was performed inland, and-before any contract of aﬂ’relghtment, bmdmg on
the ship, was made. ,

Admlra,lty Appeal. o o . B
‘B. Frank Jonas and I O. 2\7o:on, Jr., for libelant,
E. H. F’arra.r and E. B. Kruttschmtt for claimant.

Parpeg, J. Compressing cotton for shlpment by vessel or'railroad is
land busmerss The demand of the libelant in this casé'is; in effect, to
establish a maritime lien for the compressing of cotton, when the com-
pressing was performed inland, and before any contract of affreightment,
binding ofi the ship, was made. Thestatement of the case shows that there
can be no lien for such compressmg - But the libelant says that in the port
of New Orléans the custom'and usage was and is that bills of lading of
cotton afe made, and rates are fixed, with reference to the delivery to
the ship of tincompressed cotton, and that when compressed cotton is
delivered g a ship the ship repays the cost of compressing. Concede
such g custorn, and it can have no greater effect than an express contract
to the same purport between the master and the shipper. Such an ex-
press contract would be, in substance, an agreement to make a rebate on
the frelghﬁ of compressed cotton, and to pay such rebate before' the freight
is earned, or, in other words," ‘the ship, in cons1derat10n of frelght to be
earned, agress t pay down a cash amount.

" Maritime hens are stricti juris, (see Vandewater v. Mills, 19 How 82,)

" ‘1Reported by Joseph P. Hornor, Esd., of tlie New.Orleans Bar.
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and do not arise on all contracts made by the owners to result in profit
to the ship. Many examples. might be given. It is only where the con-
tract to result in benefit to the ship is a maritime contract that a lien on
the ship arises. Whether a contract is or not a maritime contract de-
pends on its subject-matter, 4. e., whether it provides for maritime serv-
ices, maritime transactions, or maritime casualties. Insurance Co. V.
Dunham, 11 Wall. 1. In the present case the contract hag reference to
the obtaining of a cargo, and is to be performed before the voyage is com-
menced, and without reference to the result.

A pohcy of insurance on a ship is a maritime contract, (Insurance C'o
v. Dunham, supra,) but no lien results for-h premlum, (The John T.
Moore, 3" Woolls, 61.) - There is no lien for esmmissions on advances,
‘nor for obtaining freights.. The J. C. Williums, 156 Fed. Rep. 558. In
“Ferrig v. Jowett, 2 Fed. Rep. 111, a len was denied a shipping broker
for services in obfaining a crew.. A shippinhg breker has no lien for serv-
ices in procuring.a charter-party. The Thames, 10 Fed. Rep.848. The
services of a solicitor of freight are not maritime in character; and create
no lien'on the vessel. - The Crystal Stream, 25 Fed. Rep. 575.

In The: Thames, supra, Judge BrownN says: -

“The (},mtmctlou between prehmmary services leadlng to a maritime con-
tract, and such contracts themselves, hive been affirmed in this country from
the first, and not yet departed from. It furhishes a distinetion capable of
somewhat easy application. If it be broken down, I domnot perceive any other
dividing line for excluding from the admiralfy many other sorts of claims
which have a reference more or less near or remote to navigation and com-
merce. . If.the broker of a charter-party be admitted, the insurance broker

'must follow the drayman, the expressman, and all others who perform serv-
ices having refererice to a voyage either in contemplation or executed »

And so-the responslblhtles of the Shlp on account of cargo must be
held: to commence with the delivery of ‘the goods t6 the ship, and be
.confined to the transportation to and safe delivery of the goods at the
port of delivery, and to the: performance of such maritime services as
may lawfully be agreed upon.

If charges and expenses necessary to the ship, and to the conduct of
its business, but preliminary to the contract of affreightment, are admit-
‘ted as maritime liens, there will be no end to:the business that may be
"drawn to the admiralty. Compressing, ginning, baling, and perhaps
picking cotton may each ripen into a lien on the ship that eventually
contracts:to carry the cotfon from the country. The principle on which
the decisions rest as tb lien or no lien is “that the testis to be applied to
the subject, and not.to the object; that is.to.say, it is the subject-matter
of the contract which must be maritime, and not the mere object,—the
ship.” See 21 Amer. Law Reg. (N.8.) 1. Leand v. Medora, 2. Woodb.
& M.:109:

The subject of the libelant’s contract under the custom claimed was
not the carrying of the cotton, but was preliminary thereto, and was not
a maritime confract, and no lien arises.

The exception will be maintained, and the libel dismissed, with costs.
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THE SAGINAW.
(Distriet Court, &. D Mwlzzgan October 19, 1885)

MARITIME LIEN——WHARF‘INGER~ACCOUNT
A libel for a balance of an account between a wharﬁnger and a steam- boat
most of the items of whxch account were not marmme, was held not to be
maintainable,’ : = -

{Sylladus by the Court )

-~ On Exceptlons to L1be1
The libel averred that,libelant was the owner of ) wharf at Port Hope,
one of the regular stopping places of the steamer; that it was customary
~for the Saginaw to deliver her: consignments for‘uthat port. upon this
wharf, subject to her claim for freight and advance charges, which were
- collected ‘by: the libelant, and credited to the steamer; that the steamer,
upon the other hand, was charged with such collections for freight and
advance charges ag were paid over, with dockage, and also for merchan-
dise, (salt and hay,) which libelant was a¢customed to turn over to the
steamer, to be disposed of at the lower ports by her officers, and ac-
counted for; and that there was a balance due libelants upon this ac-
_count of $146,20, for which he clanned a lien. -~
James J. Atlcmson, or libelant."
George E. Halzda,y, for clalmant.

BROWN J. ' This libel is for the balance of an accolint between a
Wharﬁnger and a steam-baat, and is clearly not maintdinable. The items
of libelant’s claim are (1) for frelght collected for the steamer, and paid
over to her, for which there is clearly no lien, even if more were paid
than was due; (2) for wharfage; and (8) for merchandise delivered to
the steamer, to be disposed of and the proceeds credited to the libelant.

The last item I held not to be a lien in The New1 Hainpshire, 21 Fed.
Rep. 924.

Perhaps the items for wharfage might be a hen under the state law,

if the suit were for a wharfage alone; but, if it be for a balance of a run-
.ning account, the fact that some of the items are maritime in their char-
acter will not confer jurisdiction upon this court. The Gold Hunter, 17
How. 477.
" The cases wherein a court of admlmlty will take Junsdlctlon of ac-
-counts are well stated by Judge WarE in The Larch, 3 Ware, 28, 34,
If all libelant’s items were a lien upon the vessel, and the credits could
be treated as so much payment upon account, I would entertain juris-
.diction; but where it is apparent from the pleading that the suit is in
reality to settle an account, and to recover a balance due, the libel will
-not be. sustamed R ‘
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Wrirriams and others ». MorrisoN and others.
(Oircuit Court, E. D. Missouri, E. D. September 22, 1887.)

, , » ¥
1. CouRTsS—CONFLICT OF STATE AND FEDERAL JURISDICTION—REPLEVIN—COR-
FUSIOR OF GOoDS. ' ‘
© ' 'An action of replevin was'brought in a state court to recover a %uant.ity of
paving stone alleged to have been wrongfully taken from plaintiff’s quarry,
. .ang the property was sgeized by the sheriff. Pending this action, the defend-
“ant. brought suit in the United States circuit court for the recovery of the
“property so seized, toi?ther‘» with other stone that had been gquarried subse-
-.-quent to the seizure. - Held, that the United States courthad no power to deter-
..mine the rights of the partiesto the property seized, ynder process of the state
court, as the same question was before the state court; and that if, through the
fault of plaintiff, the other property sought to be recovered had become so
. mixed with that seized by the sheriff that the two lots could not be distin-
guished, none of the property could be recovered.! ,
2. LicENSE—REVOCATION—ORAL LICENSE TO QUARRY STONE—POSSESSION OF
ST0NE A¥TER LICENSE REVOKED. ' | :
+.An.oral license to take out stone from a quarry for a term of years is. sub-
Ject to revocation at any time, upon notice to the licensee, and he is not enti-
tled to possession of the stone taken out subsequent thereto.

Chas. A. Dqﬁef, Geo. A. Caétlef)mn, and C. D.'Yancey, for plaintiffs.
Frank M. Estes and Dinning & Byrnes, for defendants.

- THAYER, J., (charging jury.) The case that you were engaged in try-
ing all of yesterday is what is known as an action of replevin. The ac-
tion involves the question whether the plaintiffs in this case or the de-
fendants were entitled to the possession of 8,000 or more granite paving
blocks, on April 23, 1886, when this suit was brought. Itis not denied
that the defendants were in possession of the granite blocks in question
when this suit was brought; and it is not denied that they were taken
by the United States marshal, under an order of delivery in this case,
from the possession of the defendants, and that they were delivered to
the plaintiffs, and are now in plaintiffs’ possession. The question which
you will have to determine is whether the plaintiffs shall retain in whole
or in part the granite blocks so delivered to them by the marshal, or
shall in whole or in part restore them to the defendants. That is the
general question to be settled, and the settlement of it depends upon
the question who was the owner of those granite blocks on April 23,
1886, when this suit was brought? ,

Now, the facts which plaintiffs rely upon to support their title are, in
substance, as follows: They claim that in November or December, 1885,

- Mr. Lorenz, acting in behalf of himself and Morrison, gave them verbal
permission to take immediate possession of the granite quarry and work
it for two years, paying therefor $1.50 per 1,000 for all granite blocks
taken out ready for shipment. On the other hand, the defendants deny

1Ag to the principles which govern in cases of conflict betvé‘een courts of concurrent
jurisdiction, see Senior v. Pier e, 81 Fed. Rep.625; Melvin v. Robinson, 1d. 634; Kohr
v. Ryan, Id. 636.
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