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,DUNDEE MORTGAGE TRUST INVEST. CO. v. CHARLTON, Sheriff, etc.

(qircuitOourt, D'
f
Oregon. October10, 1887.)

j

1. �T�.�u�:�A�T�I�(�)�N�-�A�s�s�E�S�S�M�E�N�T�-�O�V�E�R�-�V�~�.�l�"�I�7�A�T�r�o�N�. ;
Any personwho haspropertylisted on the assessmentroll of a countyfor

taxatIOnis "interested"in the procpedingsof the countyboard of equaliza-
tion, aIld may appearbefore it, andhave redressagainstan unjustand un-
equalvaluation of property,on:. saidroll, to his injury, whether the sameis
causeqby anover-valuationof 4isownproperty,or anunder-valuationof that
of others. .

2. �S�A�M�E�~�1�N�J�U�N�C�T�I�O�N�.
A person.who is aggrievedby. the'wrongful actionáof an assessor,in the

valuationof his own or other'spropertyfor taxation,cannotmaintaina suit
in equityto enjointhecollectionof any portionof the taxresultingfrom such
action,unlesshe first seeksredressat the handsoft'he countyboardof equal-
ization, lI.ll:providedby �s�t�a�t�u�t�e�.�~

lSyllabu89y th60ourt.) "

Jqhn W. WhaUey,for plaintiff.
W. R.,Bilyeu,for defendants.

DiJlADY, J.. This suit is broughtto restrainthe countyof Linn, and
the defendantCharlton,its sheriff, from collecting.the �o�n�~�-�h�a�l�f of the
taxeslevied by the county in 1884on themortgagesownedby theplain-
tiff on reM propertytherein,amountingto 81,172.85. From the bill
it appearsthat the plaintiff is a foreign corporation,formed underthe
laws of GreatBritain, and is the ownerof promissorynotesof the.nom-
inalvalueof$150,348.71,securedby mortgageson landsin Linn county;
that the. samewereassessedby the assessorof saidcounty, in the year
1884, for taxationasreal property,underthe act of October26, 1882,
at their nominalvalue, while all real propertynot under mortgagewas
only assessedat from one-thirdto one-halfits value; that the tax levied
on said assessmentof the plaintiff's notesand mortgagesamountsto
$2,345.90,-one-halfof which �i�~ in excessof the taxeslevied on prop-
erty generallyof the samevalue, and is thereforeallegedto be illegaL
It also'appearsthat the plaintiff haspaid the one-halfof saidtaxes,.and
that the county,throughits properofficers,will, unlessrestrainedby the
decreeof this court,proceedto makethebalanceof said tax by thesaleof
saidnotesandmortgages. Theanswersof the defendantsadmit theal-
legationsof the bill, exceptas to the valuationof the real propertynot
under mortgage,and aver that the samewasvalued for taxationat its
true cashvalue,asrequiredby �l�~�w�.

Theevidencein the caseis quite voluminousandcontradictory. But
consideringthe relationof the witnessesto the subject-matter,and the
interestwhich mostof them havein the questioninvolved in. the,con-
troversy, their severalmeansof knowledge,the characterof their.testi-

1Wherea remedyis providedby statutefor theexcessiveassessmentofproperty,the
tax-payermustavail himselfof it, at his peril. New York & C. G. & S. Exchangev.
GleWion,(Ill.) 13 N. E. Rep.204,an.note.
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mony, and the differencein the valueof lands as appearsfrom the as-
sessmentroll, and that for which they weresold by the owners,asap-
pearsby the countyrecordof conveyances.it is evidentthat the average
valuation of lands in the county, not under mortgage,did not exceed
60 per centumof their "true cashvalue,"andprobablynot over 50 per
centumthereof; such"value," asdefinedby statute,(2 Laws Or. 1887,
p. 1285,)being"the amountsuchpropertywould sell forat a VOluntary
sale, made in the ordinary"courseof business,and not what it would
bring at public auction or forced sale." And this discrimination ap-
pearsto have been the resultof a deliberatepurposeon the part of the
countyassessor,and madein accordancewith theestablishedpracticeof
his office, and the prevailingpowerof public opinion.

On thesefacts, the plaintiff appearsto be entitled to an injunction to
restrainthe collectionof so much of this tax as resultsfrom this unlaw-
ful discriminationbetweenits mortgagesandother real property,in the
valuationof the samefor taxation. DundeeM. T. 1. Co. v. Parrish, 11
Sawy.92,24Fed.Rep.197; Owmmingsv. Bank,101U. S.153. Nor is
it material that, at the filing of the bill, the plaintiff hadonly paid 50
per centumof this tax, insteadof 60. All waspaid that wasthen con-
cededor appearedto be due. That was sufficient to give the company
a standingin court to litigate the question;and the fact that thecourt
has,at the end of such litigation, found therewas 60 per centumdue,
doesnot affect suchstanding,or the plaintiff's right to relief againstthe
paymentof the remaining40 per centum. StateRailway CUBes, 92 U.
S. 617; Bankv. Kimball, 103U. So 733.

But, on thehearing,thtl defendantmade the objection that, conced-
ing the error and injusticeof the assessor,the remedyof the plaintiff in
the first instancewasan appealto the countyboard of equalizationto
correctthe same;and that, unlessit appearsthat it hasresortedto. this
meansof redresswithout avail, it cannothaverelief in a courtof equity.
By the statuteof the stateon the subjectof assessingpropertyfor taxa-
tion, it is madethe duty of the assessorto list all lands in the county
subjectto taxation,and assessthem at their true cash value, or what
they would bring at a voluntarysaleunderordinarycircumstances,and
a mortgageon land which is a securityfor a debt is required to be as-
sessedas real property, in the county in which the land lies, for the
nominalvalueof thedebt,unlessthe land is not worth so much. When
the assessmentis completed,the roll is returnedto thecountyclerk,and
public noticeis given by the assessorthat, on a day named,the board
of equalization,consistingof himself, countyjudge,and clerk, will at-
tendat theofficeof thelatterandpublicly examinetheassessmentroll, and,
amongtheotherthings,correctall errorsof valuationtherein. If prop-
erty hasbeenvaluedby theassessor"underor beyondits actualvalue,"
this boardis authorizedto makethepropercorrection; but it cannotin-
creasethe valuation of any person'spropertywithout first giving him
notice to show cause. It is also declaredto be"the duty of any person
interestedto appear"beforesaid boardat said timeandplace. 2 Laws
Or. 1887, c. 17.

v.32b'.no.3-13
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ááCounselforthe plainiiftHnsist that it wasriot bound to appearbefore
the board of equalizationand seeka revision and correctionof the as-
sessmentiIi this particular,for the reason,if none other, that it could
not be heard,andhadno standingthereto complainof the under-valu-
ation Of otherpeople'sproperty. Neithercould it complainof theover-
valuationof its own, consideredby itself. Theinjusticedoneby the as-
sessorwas causedby the fact, not that the plaintiff's propertywasas-
sessedtoo high, but that of otherswas systematicallyassessedtoo low.
The constitutionof the state(article 9, ¤1) requiresthat"thelegislative
assemblyshall provideby law for uniform and equalrateof assessment
and taxation,and shall prescribesuchregulations.as flhall securea just
valuationfor taxationof anproperty." Now, this boardof equalization
is the only provision that the legislaturehasmadefor the correctionof
errors,or the equalizationof values,in the work of the assessor. The
presumptionis that the legislature has therebyundertakento comply
with the injunction of theconstitution,.to secureuniform andequalas-
sessmentandvaluationof propertyfor taxation; and the statuteshould
beso construed,if it reasonablycan.á But if the assessorcanassessone
classof propertyat its cash/vahle,andanotherat.anythingless.and the
ownersof the first classcannotbe heardto complainoftheresultbecause
their property,abstractlys:peaking,is correctly valued, and the own-
ers of. the secondwill not complainbecausethey are not injured, but
the contrary,then thelegislaturehasmadeno sufficient provisionon the
!Subject.

The statutegives any person"interested"a right "to appear"before
beboardof equalization.'The right "to appear" beforea tribunal en-
eagedin the transactionáof particularbusinessimplies the right to be
heard thereabout;so far, at least, as the party is "interested." Now,
everyonewho haspropertyon the assessmentroll is so far "interested"á
in seeingthat all.otherpropertysubjectto taxationin the county is put
on suchroll; andis valuedthereon,relatively, ashigh ashis own, or that
his own is valuedno higherthanothers. In the�a�s�~�e�s�s�m�e�n�t of property
for generaltaxation,a "just" or equalvaluation thereofis of more im-
portancethanan absolutely"true" one; thereforeit is no answerto the
complaintof a propertyholderof an unequalassessmentor valuation,
that his propertyis assessedat its "truecashvalue." For,althoughthat
maybetrue in the abstract,heis entitled to haveit valuedat its true
cashvaluerelatively,oraccordingto thestandardofcashvalueadoptedin
the valuationof otherproperty,eitherby lowering the valuationof the
<me, or raising that of the other. Theownerof amortgageon real prop-
erty given to securethe paymentof a debt, which is valued by Lhe as-
sessorat the face of thelatter,hascauseto complainof an unjust valu-
ation, contraryto the constitution,whenan adjoining tractof land, not
undermortgage,isvalued'fmtaxationat lessthan the ownerwould dis-
poseof it at a voluntary'.sale under ordinarycircumstances,and he is
"'interested"in having theáerro'rcorrected;and in my judgmenthehas
it right to appearbefora:andbe heard by the board of equalizationfor
tnat purpose.



But'�t�h�e�p�l�a�i�n�t�i�f�f�,�h�a�:�v�i�n�g�'�r�i�~�g�l�e�b�t�e�c�t �,�~�o�' �a�:�~�a�i�l�·�i�t�s�~�1�f�o�f �.�t�h�i�s�~�e�a�n�~ of. re-
.dress"cannotmaintaipa.s,uit�f�q�~�, relief in thia court. I t is no excusefor
this �n�e�g�l�e�~�t that tbe.board of equalization,aswellas the assessor,were
committedto the rule of taxing mortgages,wbich weregenerallyowned
by non-residents,at their faceor cashvalue, and,thepropertyin lands,
which generallybelohgedto residentsof the county,at much less,tha.n
such value. Notwit,hstandingthis,,it was, the dut)' of the plaintiff, .if
dissatisfiedwith the assessment,to pursuethe mode,prescribedby the
statute,relatingtol:\ssessments,,for its correction; when, if it failed, it
might have taken.the matter beforethe circuit court of the stateon a
writ of review, (Rheav. Umatilla 00.,2Or. 298,) Of broughtthis suit to
testrainthe countyfrom collecting the illegal portionof the tax. ,

TheremustbeIt decreedismissingt;be bill, and fOlthe defendantsfor
costs.

UNl;TED STATES V. FR.EYBERPand others.

Çh"rcuit Oourt, E. lJ. W#conBin. December,1886.)

1. PUBLIO' LANDS-CUTTING TDf.8ER-ENTRY OF HOMESTEAD-PROCURINGPAT-
ENT.

OneK. soldto defendantstimbercut from the landthathehadenteredas
a homestead,but for which he had not yet paid or procuredthe patent.
After thecotnt'nencementof an actionby thegovernmentfor therecoveryof
the timber.K. commutedhis entryasprovidedbyRev. St. U. S. �§�~ 2301,2259.
and paid for the land. receiving the receipt therefor from the1and-ofllce.
Held, that this proceedingmadea completedpurchaseof the land,andso
changedthestatu8of the original entryasto deprivetheUnitedStatesof the
right torecoverfor timberpreviouslycut from theland,

2, SAME-RIGHT TO HOMESTEAD-GOVERNMENT AS TRUSTEE.
Wb,eretheright to apatentfor landhasbecomevestedin a purchaser.the

�~�o�v�e�r�n�m�e�n�t holdsthelegaltitle in trust for thepurchaseruntil tile patentu
Issued.

A. K. Delaney,for the United States.
G. W. Hazeltonand Jenkins,Winkler, Fish �~ Smith, for defendants.

DYER, J. This is a suit by the United Statesto recoverthe valueo!
a quantityof timber cut by the defendantsfrom landswhich, on the
twenty-firstM November,1883,were enteredby one Klingenbergasp,'
homestead. The cuttingwasdonewith the consentof the homesteader,
who, at the time, was living on the land with his family. On the trial
of the case,the jury found the following facts in the form of a special
verdict: '

"Fi1'St. Thatthe landsmentionedanddescribedin thecomplaintweredulr
enteredas'a homesteadby thewitness,ChristianKlingenberg,on the twentyá
first dayof November,1883; that thesaidentrywas�m�~�d�e in good faith. antf
that he has,sincecontinuouslyoccupiedthesame,andlived thereonwith hin
family. asa homestead,andimproveda partthereoffor agricUlturalpUrpOSf1lil

"Second.That the defendantsherein,with'the consentof, and byagrP/'fl


