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But the plaintiff, hawng néglected to avail itself of this’ means of Té-
dress, cannot maintain a spit for, relief in this court. It isno excuse for
this neglect that the board of equalization, as well as the assessor, were
committed to the rule of taxing mortgdges, which were generally owned
by non-residents, at their face or cash value, and the property in lands,
which generally belonged to residents of the county, at much less than
such value. Notwithstanding this, it was the duty of the plaintiff, if
dissatisfied with the assessment, to pursue the mode, prescribed by the
statute, relating to assessments, . for its correction; when, if it failed, it
might have taken the matter before the circuit court of the state on a
writ of review, (Rhea v. Umatilla Co., 2 Or. 298,) or brought this suit to
restrain the county from collecting the illegal portion of the tax.

There must be a decree dismissing the bill, and for the defendants for
<osts,

Uxitep States v. FREYBERG and others.
(Cércuit Uaﬁrt, E. D. Wisconsin. December, 1886.)

1. Pustic LANDs—’—CUTTme TmMBER—ERTRY OF HOMESTEAD—PROCURING PAT-
ENT.
One K. sold to defendants timber cut from the land that he had entered as
& homestead, but for which he had not. yet paid or procured the patent.
After the comiencement of an action by the government for the recovery of
the timber, K. commuted his entry as provided by Rev. 8t. U. 8. §% 2801, 2259,
and paid for the land, receiving the receipt therefor from the land- office.
Held, that this proceedmg made a completed purchase of the land, and so
changed the status of the original entry as to deprive the United States of the
right to recover for timber previously cut from the land.
2. BaME—RIGHT TO HOMESTEAD—GOVERNMENT A8 TRUBTEE,
Where the right to a patent for land has become vested in a purchaser, the
ovexénment holds the legal title in trust fot the purchaser until the patentis
_1ssue

A. K. Delaney, for the United States.
G. W.. Hazelton and Jenkins, Winkler, Fish & Smith, for defendants.

Dyur, J.  This is a suit by the United States to recover the value of
a quantity of timber cut by the defendants from:lands which, on the
twenty-first.of November, 1883, were entered by one Klingenberg as 2
homestead. The cutting was done with the consent of the homesteader
who, at the time, was living on the land with his family. On the trial
of the case, the jury found the followmg facts in the form of a special
verdict:

“ First. That the lands mentioned and described in the complaint were duly
entered as a homestead by the witness, Christian Klingenberg, on the twenty-
first day of November, 1883; that the paid entry was made in good faith, and
that he has since continuously occupied the same, and lived thereon with hin
family, as a homestead, and improved a part thereof for agricultural purposes

“8econd. That the defendants herein, withthe consent of, and by agrae
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ment with, the said Christian Klingenberg, and for a pecuniary consideration
paid to him, cut and removed from said land 210,668 feet of pine timber,
board measure, during the years 1884 and 1885, of the value of $1,363.25;
that the stumpage value of said timber was one dollar per thousand feet, and
the manufactured value of said timber, at the place of manufacture, was $7.50
for common lumber, and $38.50 for culls, per thousand feet; that one-quarter
of said lumber was culls, and that said timber was not so cut and removed
for the purpose of improving and cultivating the land, but for the purpose of
sale, and to enable Klingenberg to realize means to pay for supplies for him-
self and family in connection with the occupancy of the land.

“Third. That on the fifteenth day of January, 1886, and after the com-
mencement of this action, the homesteader, Klingenberg, made the necessary
proofs of ‘entry and occupancy undey the law, and paid the money required
by the commutation act, to-wit, one and 25-100 dollars per acre, and the legal
fees, to the receiver of the land-office at Menasha, Wisconsin, who forwarded
said proofs to the proper department at Washington, but no patent has been
issued to said homesteader.”

i

Upon the facts so found, the question is, should judgment be entered
against the defendants for the value of the timber in question? 1In U.
S. v. Lane, 19 Fed. Rep. 910, this court held that one who has entered
upon public land according to law, for the purpose of claiming a home-
stead, and is residing thereon in good faith, and improving it for agricult-
ural purposes, is entitled to cut so much timber from the land as is neces-
sary for his actual improvements, and no more. The rule that a home-
stead entry, although it gives the party entering the land certain rights of
.occupation, does not so convey title, or divest the United States of prop-
erty in it; a8 to authorize him to cut the timber, except where the culti-
vation of the land is the primary object of the cutting, was also enunci-
ated and enforced in U. S. v. Stores, 14 Fed. Rep. 824, and in the Tim-
ber Cases, 11 Fed. Rep. 81. See, also, U. S. v. Smith, 11 Fed. Rep.
487. Counsel seemed disposed, on the argnment, to combat these rul-
ings, but it must be regarded as the settled law that a homestead claim-
‘ant, in occupancy of lands which he has entered, but which he has not
paid for, has no right to cut the timber growing thereon, except for the
purpose of improving the land, so that it may be profitably used for ag-
ricultural purposes, or may be better adapted to convenient occupation.
If the timber is severed for the purposes of sale alone, then the cutting is
wrongful, and the timber, when cut, becomes the absolute property of
the United States. In such case the cutting becomes waste, and in ac-
.cordance with well-settled principles the owner of the fee may seize the
timber cut, arrest it by replevin, or proceed in trover for its conversion.
U. 8. v. Cook, 19 Wall, 591.

If, therefore, there were no other facts in this case than such as are
stated in the first and second paragraphs of the special verdict, judgment
would have to go in favor of the United States. But it appears that
after the commencement of this suit the homesteader commuted his en-
try, as he was permitted by law to do, (sections 2301, 2259, Rev. St.
U. 8.,) by paying in full, to the officers in charge of the land-office and
authorized to receive the same, the minimum price at which the public
larsis are sold, namely, $1.25 per acre, for the land which he had orig-
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inally entered and was occupying with his family as a homestead, to-
gether with the legal fees incident to the proceeding. The proofs offered
on the trial showed a full compliance with the law in this respect, that
the purchase money was accepted and retained by the receiver at the
land-office, that he gave to the purchaser a receipt therefor, and that the
proofs were forwarded to the department at Washington, and have not
“been returned, but that no patent has been issued to Klingenberg. I am
of the opinion that this proceeding, which made a completed purchase
of, and payment for, the land, so changed the character or status of the
original entry as to deprive the United States of the right of recovery for
the timber previously cut from the land. Upon the consummation of
such purchase, Klingenberg became the owner of the equitable title to
the land, and acquired a right to the legal title as soon as the patent can
issue in the due course of proceeding. Smith v. Ewing, 23 Fed. Rep.
744. The land ceased to be the subject of sale by the government. . It
was no longer its property; it holds the legal title only in trust for the
purchaser. Deffeback v. Hawke, 115 U. 8. 392, 6 Sup. Ct. Rep. 95; Car-
voll v. Safford, 3 How. 441; Cornelius v. Kessel, 58 Wis. 237, 16 N. W.
Rep. 550. In Simmons v. Wagner, 101 U. 8. 260, it was held that one
in possession of public lands under a certificate of the register that he
had paid for the same, without a patent, can successfully defend against’
an action of ejectment to recover the possession by the holder of a patent
issued upon a subsequent purchase of the land as part of the public do-
main. In the opinion of the court it is said that “it is well settled that
when lands have once been sold by the United States, and the purchase
money paid, the lands sold are segregated from the public domain, and
are no longer subject toentry. A subsequent sale and grant of the same
lands to another person would be absolutely null and void so long as the
first sale continued in force. Where the right to a patent has once be-
come vested in a purchaser of public lands, it is equivalent, so far as the
government is concerned, to a patent actually issued. The execution
and delivery of the patent, after the right to it has become complete, are
the mere ministerial acts of the officers charged with that duty.” In
Cornelius v. Kessel, supra, it was decided that the rights of the purchaser
are the same whether he has received the register’s final certificate or only
the receiver’s receipt.

Upon this state of the law, when applied to the facts as found by the
jury, it would seem that the United States ought not to recover. The
consummation of the purchase, and the payment of the purchase money
in full, must be held to relate back to the original entry, and conse-
quently to protect the occupant and purchaser from liability for acts
done on the land while he was holding under his homestead entry. And
the protection thus resulting to him, of course inures tothe benefit of his
vendees. No other conclusion seems consonant with justice. As sug-
gested on the argument, the case is quite analogous in principle to that
of a purchase of land by one person from another under contract. In
violation of the contract, the purchaser, being in possession, commits
waste. But when the purchase money is due he pays it in full, and be-
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- comes entitled to a deed: Could the vendor in such case, after receiv-
ing and retaining the purchase money, recover for the waste committed
while the contract was yet unperformed? Or could he, after parting
with his entire interest in the land by accepting payment, yet maintain
a suit previously begun, and recover damages therein for such waste?

. If not, it is difficult to see how the government is entitled to recover in
the case at-bar. S

The only ground urged by: the attorney for the United States in op-
position to these views was the fact that the patent has not yet been
issued, and, therefore, that the legal title has not become vested in the
purchaser.. But this contention, as we have seen, is not tenable, in
view of the legal proposition laid down in cases that have been cited,
that the government now holds the legal title merely in trust for the
purchaser; whose right to a patent has become vested, and is equivalent,
so far as the government is concerned, to a patent actually issued.

Let judgment be entered on the verdict in favor of the defendants.

UNITED STATES v. PENDERGAST,
‘(ka'ouit Court, B. D, Missouri, E. D. April 11, 1887.)

1. ExpERT TESTIMONY—OPINIONS—WEIGHT.
Expert testimony should be received and acted upon with much caution.
It is not entitled to the same weight as the testimony of persons who speak
concerning matters within their personal observation. Statements of expert
witnesses should be regarded as opinions merely, and such weight only given
them as they deserve, considering the experience which the experts have had
in the matters about which they testify. .
2. Accusep A8 WITNESS—FAILURE TO TESTIFY—PRESUMPTION OF GUILT.
There isno presumption of guilt againsta defendant merely because he has
not taken the stand as & witness in his own favor.

Indictment.under section 5512, Rev. St. U. S. .

This was an indictment under that clause of section 5512, Rev. St.U. 8.,
which provides that “if at a registration of voters for an election of rep-
resentative or delegate inr congress * * *  any officer of registration,
* * * who has any duty to perform in relation to such registration,
* ¥ ¥ does any act wnauthrrized by law relating to or affecting such reg-
istration or election, or the esult thereof, * * * ghall be punisha-
ble,” etc. Defendant was registration officer, duly appointed and qual-
ified, for the Third ward of the city of St. Louis, Missouri, at the regis-
tration for the vongressional election held in the Ninth congressional
district of Missouri on November 2, 1886. The laws of Missouri ap-
plicable to registrations for elections held in the city of St. Louis, Mis-
gouri, required applicants for registration to appear before the registra-
tion officer of the wards wherein they resided, and give their true names
and places of residence, which were to be entered in # book called a




