
But'�t�h�e�p�l�a�i�n�t�i�f�f�,�h�a�:�v�i�n�g�'�r�i�~�g�l�e�b�t�e�c�t �,�~�o�' �a�:�~�a�i�l�·�i�t�s�~�1�f�o�f �.�t�h�i�s�~�e�a�n�~ of. re-
.dress"cannotmaintaipa.s,uit�f�q�~�, relief in thia court. I t is no excusefor
this �n�e�g�l�e�~�t that tbe.board of equalization,aswellas the assessor,were
committedto the rule of taxing mortgages,wbich weregenerallyowned
by non-residents,at their faceor cashvalue, and,thepropertyin lands,
which generallybelohgedto residentsof the county,at much less,tha.n
such value. Notwit,hstandingthis,,it was, the dut)' of the plaintiff, .if
dissatisfiedwith the assessment,to pursuethe mode,prescribedby the
statute,relatingtol:\ssessments,,for its correction; when, if it failed, it
might have taken.the matter beforethe circuit court of the stateon a
writ of review, (Rheav. Umatilla 00.,2Or. 298,) Of broughtthis suit to
testrainthe countyfrom collecting the illegal portionof the tax. ,

TheremustbeIt decreedismissingt;be bill, and fOlthe defendantsfor
costs.

UNl;TED STATES V. FR.EYBERPand others.

Çh"rcuit Oourt, E. lJ. W#conBin. December,1886.)

1. PUBLIO' LANDS-CUTTING TDf.8ER-ENTRY OF HOMESTEAD-PROCURINGPAT-
ENT.

OneK. soldto defendantstimbercut from the landthathehadenteredas
a homestead,but for which he had not yet paid or procuredthe patent.
After thecotnt'nencementof an actionby thegovernmentfor therecoveryof
the timber.K. commutedhis entryasprovidedbyRev. St. U. S. �§�~ 2301,2259.
and paid for the land. receiving the receipt therefor from the1and-ofllce.
Held, that this proceedingmadea completedpurchaseof the land,andso
changedthestatu8of the original entryasto deprivetheUnitedStatesof the
right torecoverfor timberpreviouslycut from theland,

2, SAME-RIGHT TO HOMESTEAD-GOVERNMENT AS TRUSTEE.
Wb,eretheright to apatentfor landhasbecomevestedin a purchaser.the

�~�o�v�e�r�n�m�e�n�t holdsthelegaltitle in trust for thepurchaseruntil tile patentu
Issued.

A. K. Delaney,for the United States.
G. W. Hazeltonand Jenkins,Winkler, Fish �~ Smith, for defendants.

DYER, J. This is a suit by the United Statesto recoverthe valueo!
a quantityof timber cut by the defendantsfrom landswhich, on the
twenty-firstM November,1883,were enteredby one Klingenbergasp,'
homestead. The cuttingwasdonewith the consentof the homesteader,
who, at the time, was living on the land with his family. On the trial
of the case,the jury found the following facts in the form of a special
verdict: '

"Fi1'St. Thatthe landsmentionedanddescribedin thecomplaintweredulr
enteredas'a homesteadby thewitness,ChristianKlingenberg,on the twentyá
first dayof November,1883; that thesaidentrywas�m�~�d�e in good faith. antf
that he has,sincecontinuouslyoccupiedthesame,andlived thereonwith hin
family. asa homestead,andimproveda partthereoffor agricUlturalpUrpOSf1lil

"Second.That the defendantsherein,with'the consentof, and byagrP/'fl
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mentwith, thesaidChristianKlingenberg,Ilond for apecuniaryconsideration
paid to bim, cut and removedfrom said land 210,668feetof pine timber,
board measure,during the years1884 and 1885,of thevalue of $1,363.25;
that thestumpagevalueof saidtimberwasonedolIar perthousandfeet, and
themanufacturedvalueof saidtimber,at theplaceof manufacture,was$7.50
for commonlumber,and $3.50for culls, perthousandfeet; thatone-quarter
of saidlumberwasculls, and that said timberwas not socut andremoved
for ,thepurposeof impr9vingandcultivatingthe land, but for the purposeof
sale,an4to enableKlingenbergto realize meansto payfor suppliesfor himá
self andfamily in connectionwith theoccupano;rof the land.

"Third. That on the fifteenth day of January,1886,and after the comá
mencementof this action,thehomestead.er,Klingenberg,madethe necessary
proofs of entryand occupancyunderthe law, and paid the moneyrequired
by thecommutationact,t(}:wit, oneand25-100dollarsperacre,andthe legal
fees,to thereceiverof theland-officeat Menasha,Wisconsin,who forwarded
saidproofsto the properdepartmentat Washington,but no patenthasbeen
issuedto saidhomesteader."

Upon the facts so found, the questionis, should judgmentbe entered
againstthe defendantsfor the valueof the timber in question? In U.
S. v. Lane,19 Fed. Rep. 910, this court held that onewho hasentered
uponpublic land according'to law, for the purposeof claiming a homeá
stead,andis residingthereonin goodfaith, and improvingit for agricult-
ural purposes,is entitledto cut somuchtimberfrom thelandasis neces-
saryáforhis actualimprovements,andno more. The rule that a home-
steadentry, althoughit gives thepartyenteringtheland certainrightsof
occupation,doesnotso conveytitle, or divest theUnited Statesof prop-
erly in it,asto authorizehim to cut the timber,exceptwherethe culti-
vation of the land is the primary objectof the cutting, wasalso enunci-
atedandenforcedin U. S. v. Stores,14 Fed. Rep. 824, and in the Tim-
ber Cases;11 Fed. Rep. 81. See,also, U. S. v. Smith, 11 Fed. Rep.
487. Counselseemeddisposed,on the argument,to combat theserul-
ings,butit mustbe regardedas the settledlaw that a homesteadclaim-
'ant, in occupancyof landswhich he hasentered,but which he hasnot
'paid for, hasno right to cut the timber growing thereon,exceptfor the
purposeof improving theland, 80 that it may beprofitably usedfor ag-
ricultural purposes,or may be betteradaptedto convenientoccupation.
If the timberis severedfor the purposesof salealone,thenthecutting is
wrongful, and the timber, when cut, becomesthe absolutepropertyof
the United States. In such casethe cutting becomeswaste,and in ac-
cordancewith well-settled principle!'! the ownerof the fee may seizethe
timbercut, arrestit by replevin, or proceedin trover for its conversion.
U. S. v. Cook, 19 Wall. 591.

If, therefore,therewere no other facts in this casethansuch asare
statedin thefirst andsecondparagraphsof thespecialverdict, judgment
would have to go in favor of the United States. But it appearsthat
after the commencementof this suit the homesteadercommutedhis en-
try, as he was permitted by law to do, (sections2301,2259,Rev. St.
U. S.,) by payingin full, to the officers in chargeof the land-officeand
authorizedto receivethe same,the minimum priceat which the public
laI,.ts aresold, namely,81.25per acre, for the land which he hadorig-
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inally enteredand was occupyingwith his family as a homestead,to-
getherwith thelegal feesincident to the proceeding. The proofsoffered
on the trial showeda full compliancewith the law in this respect,that
the purchasemoneywasacceptedand retained by the receiverat the
land-office,that hegaveto the purchasera receipttherefor,and that the
proofswereforwarded to the departmentat Washington,and havenot
beenreturned,but that no patenthasbeenissuedto Klingenberg. I am
of the opinion that this proceeding,which madea completedpurchase
of, and paymentfor, the land, so changedthe characteror statusof the
original entryasto deprivetheUnited Statesof the right of recoveryfor
the timber previouslycut from the land. Upon the consummationof
such purchase,Klingenberg becamethe owner of the equitabletitle to
the land,andacquireda right to the legal title assoonas the patentcan
issue in the due courseof proceeding. Smithv. Ewing, 23 Fed. Rep.
744. The land ceasedto be the subjectof saleby the government. It
wasno longerits property; it holds the legal title only in trustfor the
purchaser. Deffebackv. Hawke,115 U. S. 392, 6 Sup.Ct. Rep.95; fur-
roll v. Safford,3 How. 441; Corneliusv. KeBBel, 58 Wis. 237, 16 N. W.
Rep. 550. In Simmonsv. Wagner,101 U. S. 260, it was held that one
in possessionof public landsundera certificate of the registerthat he
hadpaid for the same,without a patent,cansuccessfullydefendagainst
an action of ejectmentto recoverthe possessionby the holderof a patent
issuedupon a subsequentpurchaseof the land as part of the public do-
main. In the opinion of the court it is said that"it is well settledthat
whenlandshaveoncebeensold by the United States,and the purchase
moneypaid, the landssold aresfgregatedfrom the public domain,and
areno longersubjectto entry. A subsequentsaleand grantof thesame
landsto anotherpersonwould be absolutelynull and void so long as the
first salecontinuedin force. Where the right to a patenthasonce be-
comevestedin a purchaserof public lands,it is equivalent,so far as the
govern.mentis concerned,to a patent actually issued. The execution
and delivery of the patent,after the right to it hasbecomecomplete,are
the mere ministerial acts of the officers chargedwith that duty." In
Corneliusv. Kessel,supra, it was decidedthat the rights of the purchaser
arethesamewhetherhe hasreceivedtheregister'sfinal certificateor only
the receiver'sreceipt.

Upon this stateof the law, whenappliedto the facts as found by the
jury, it would'seemthat the United Statesought not to recover. The
consummationof the purchase,and the paymentof the purchasemoney
in full, must be held to relate back to the original entry, andconse-
quently to protect the occupantand purchaserfrom liability for acts
doneon thelandwhile hewasholdingunderhishomesteadentry. And
the protectionthusresultingto him, of courseinurestoihebenefitof his
vendees. No otherconclusionseemsconsonantwith justice. As sug-
gestedon the argument,the caseis quite analogousin principle to that
of a purchaseof land by onepersonfrom anotherunder contract. In
violation of the contract,the purchaser,being in possession,commits
waste. But whenthepurchasemoneyis duehe paysit in full, andbe-
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. comesentitled to a deed; Could" the vendorin suchcase,after receiv-
ing and retainingthe purchas:emoney, recoverfor the wasteconur.itted
while the contractwas yet unperformed? Or could he, after parting
with his entire interestin the land by acceptingpayment,yet maintain
a suit previouslybegun;and reooverdamagestherein for suchwaste?
If not, it is difficult to seehow the governmentis entitled to recoverin
thecaseatbar.

The only ground urged by the attorneyfor the United Statesin op-
position to theseviews was the fact that the patent has not yet been
issued,and, therefore,that the legal title hasnot becomevestedin the
purchaser. But this contention,aswe have seen,is not tenable, in
view of the legal propositionlaid down in casesthat havebeencited,
that the governmentnow holds the legal title merely in trust for the
purchaser;whoseright to a patenthas becomevested,and is equivalent,
so far as thegovernmentis concerned,to a patentactually issued.

Let judgmentbe enteredon the verdict in favor of the defendants.

UNITED STATES 'lJ. PENDERGAST.

(Circuit Oourt, E.]). Mi8souri, E. D. April 11, 1887.)

1. EXPERT TESTIMONy-OPINIONS-WEIGHT.
Expert testimonyshould be receivedand acted uponwith muchcaution.

It is notentitled to the sameweight as the testimonyof personswho speak
concerningmatterswithin their personalobservation. Statementsof expert
witnessesshouldbe regardedasopinionsmerely,and suchweight only �~�i�v�e�n
themastheydeserve,consideringthe experiencewhich the expertshavehad
in the mattersaboutwhich they testify.

2. ACCUSED AS WITNESS-FAILURE TO TESTIFy-PRESUMPTIONOF GUILT.
Thereisno presumptionof guilt againsta defendantmerelybecausehehas

not taken the standasa witnessin his own favor.

Indictmentundersection5512, Rev. St. U. S.
Thiswasanindictmentunderthatclauseof section5512,Rev.St.U. S.,

which providesthat"if at a registrationof votersfor an electionof rep-
resentativeor delegatein' congress * * * anyofficer of registration,
* * * who hasany duty to perform in relatiol1 to su'chregistration,
* * * doesany act url.wuth"''izedby law relating to or affectingsuchreg-
istrationor election,or the .esultthereof, * * * shall be punisha-
ble," etc. Defendantwas registrationofficer, duly appointedandqual-
ified, for the Third ward of the city ofSt. Louis, Missouri, at the regis-
tratioll for thet'ongressionalelection held in the Ninth congressional
district of MissQuri on November2, 1886. The laws of Missouri ap-
plicableto registrationsfor electionsheld in the city of St. Louis, Mis-
souri, requiredapplicantsfor registrationto appearbeforethe registra-
tion officer of the wardswherein they resided,and give their truenames
and placesof residence,which were to be enteredin p book called a


