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HANSON v. JACCARD JEWELRY CO.

(Oircuit Court, E¥.D. Missouri, E¥.D. September19. 1887.)

1. COPYRIGl;[T-COMPILATION Oll' WAR RECORDS.
A compilationfrom voluminouspublic documents.so arrangedasto show

readily the dateandorderof battlesfoughtduringthecivil war, togetherwith
a list of casualties.may,be copyrighted.

2. SAME-ACTION FOR INFRINGEMENT-LEGAL TITLE SUFFICIENT TO Jl.IAINTAIN.
An actionforthe infringementof a copyright may be maintainedby the

holder of the legal title thereof,though the beneficial ownershipbein an-
other.

8. SAME-PRELIMINARY INJUNOTION-SITUATION OF PARTffiS TO BE CONSIDERED.
Applicationwasmadeby the plaintiff for an orderpendentelite, restraining

the defendantfrom circulating a guide,book containingmatter infringing
uponthe copyrightof plaintiff. Held, that the questionof the damagethat
might be.sustainedby the defendantupon grantingthe order. as compared
with thatto the plaintiff by denyingit. andthefinancialability of thedefend-
ant to respondto anydamagesassessedagainsthim, andthe fact that there
wasno intenton thll psr.totthe defendltntto appropriatethepropertyof the
plaintUJ.andthat it wasdonewithout the knowledgeof thedefendantbyone
employedto compilethework, areall considerationswhich it is proper for
thecourt to weigh in determiningthe questionof grantingor denying the
application.

InEquity. ,
GeorgeP; Strong, forcomJ!lainant.
Horatio D. Wood, for respondent.

THAYER, J. In the caseof A. H. Hansonv. TheE. Jaccard Jewel1"!J
Co., �a�p�p�l�,�i�c�a�t�~�o�p has been madefor an injunction pendentelite. From
the mo;ving.paperson file it appearsthat A. H. Hanson,the general
pasl3engeragentof the Illinois Central Railroad Company,in April last
took out a copyrighton a pamphletentitled: "1861-1865. Battlesfor
theUnion,a.ndtheUnionForcesEngagedTherein,Togetherwith aRecord
of �C�a�s�u�a�1�t�i�e�s�.�~�~ As the title implies, the publicationconta.insa recordof
battlesfougb,tduringthe late war, arrangedin chronologicalorder, and
of the Uni.onforcesepgaged,togetherwith a list of casualties. The ma-
terials for. the publication were collectedand arrangedby thomasF.
Nelson,underemploymentof the Illinois Central Railroad Company,
but it is probAblethat in arrangingthe materialheactedto someextent
u,nderthe �g�e�p�.�e�r�~�~ directionof Hanson,.thegeneralpassengeragentof the
road. The pamphleton its covercontainsa.pictureof thecommander
in chiefof the GrandArmy of the Republic; it is dedicatedto that orá
ganizationby the Illinois Central Railroad Company; it purportsto be
presentedto the public with the "complimentsof the Illinois Central
Railroadljompany;" and it containsa map of that company'srailroad
system,showingits connections,etc.

From theseand other factsit is obviousthat thepamphletin question
wascompiledand publishedat the instanceand expenseof the railroad
company,and that it was designedby that companyfor gratuitouscil-á
culationat and prior to the annual encampmentof the Grand Army of
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the Republic, as an advertisement ofits railroad system. 'On the other
hand, the moving papers show that defendant. for the purpose of adver-
tisingits own business during the encampment, and the business of sev-
eral other merchants doing business in the city of St. Louis, has pub-.
lished, also for gratuitous circulation, a pamphlet entitled "Jaccard's G.
A. R. Guide to the City of St. Louis." It is admitted that defendant
has incorporated into its �g�u�i�d�e�~�b�o�o�k about 25 pages of the printed mat-
ter which is contained in the publication copyrighted by complainant.
the samebeing.the record of battles and casualties as compiled and ar-
ranged by Nelson. In all other respects the publications are unlike.
An injunction is asked to restrain the further circulation of defendant's
guide-book. Several objections have been interposed against the grant-
ing of an interlocutory injunction. .
In the first place it is urged that the subject-matter of complainant's

publication is not such as to warrant a valid copyright, the same not
being an original composition, but merely a compilation of facts gathered
from various public records. This objection is clearly lmtenable. A
compilation made from voluminous public documents, and so arranged
as to show readily the date and order of certain historic events, such as
battles or sieges, and the forces engaged therein, and the ca.':lualties at-
tending the same, may be copyrighted, because such publications are
valuable sources of information and require labor,care, and some skill
in their preparation. Drone, Copyr. 152-154, inclusive, and cases cited;
Lawrencev. Dana, 2 Amer. Law T. R. (N. S.) 423.
It is further objected that no injunction should issue because on the

proof as it stands a valid copyright in behalf of the complainant, Han-
son, is not shown, he being neither the "author nor proprietor" of the
publication within the meaning of section 4952 of the Revised Statutes
of the United States. With respect to this objection it is sufficient to
say that under the proof as it stands it is probably true that complain-
ant merely holds the legal title to the copyright, while the beneficial
ownership (the equitable title) is in the Illinois Central Railroad Com-
pany. It has been held, however, in the case of lJittle v. Gould, 2
Blatchf. 366, (after careful consideration,) that the acts of congress do
not prohibit the taking out of a copyright ill the, name of a trustee for
the benefit of some third party who is the"authorof-proprietor,"and that
a defendant, proceeded against by the holder of the legal title to a copy-
right, cannot take any advantage of the trust relation existing between
such holder and some third party. See, also, Drone, Copyr. 260,261,
and cases cited. In view of the foregoing authorities, the court is of the
opinion that the second objection urged against granting a restraining
order is untenable.
Is is finally urged that no injunction should issue at this stage of the

case, because the defendant is financially responsible, and because com-
plainant's pamphlet was only intended for gratuitous circulation by the
Illinois Central Railroad Company, and because no substantial damage
can result to the legal or equitable �o�w�n�~�r of the copyright from the cir-
culation of defendant's guide-book. It is furthermore urged that de-
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{endant'sguide-bookcontainsmuchadvertisingmatterof value to itself
and othermerchants;thatit has beenprintedby defendantat greatex-
pense; that the objectionablematter containedtherein, that is to say,
the recordof "Battles and Casualties,"was insertedthereinby the per-
sonemployedto compilethe same,without theknowledgeof defendant's
officers as to the sourcefrom whencethe recordwas derived,and with-
out any intent on their part to appropriatethe complainant'sproperty,
and that it would beproductiveof great damageto defendantand oth-
ers to enjoin the cireulationof its guide-bookat this time. Considera-
tionA of the kind last mentionedare entitledto greatweight011 anappli-
cationfor a preliminary restrainingorder, as such applicationsaddress
themselvesto thesounddiscretionof the courtin view of all the circum-
�s�t�~�n�c�e�s attendingthe particularcase. On an application for an injunc-
tion pendingsuit, it is properfor the court to considerthe harm that
would be done to the complainantby refusing such an order, in com-
parisonwith the damagethat might be sustainedby the defendantin
consequenceof grantingthe same. The ability of the defendantto re-
spondto any.damagesthat may be assessedon final hearingis also an
importantelement;and in theserespectsthere is nodiflerence in the
rule governingcasesarising underpatentand copyrightlaws and other
equitableproceedings. Scribner v. Stoddard,19 Amer. Law Reg. 433;
Forbush v. Bradford, 21 Month. Law Rep. 471; Ohasev. Sanborn, 4
Cliff. 306; Lodgev.Stoddart,9 Reporter,137; Drone, Copyr. 524.

In the presentcaseI am persuadedthat the damagewhich complain-
antanticipatesfrom the circulationof defendant'sguide-bookwould be
trifling in comparisonwith the damagedefendantand otherswould sus-
tain if the defendantwasprecludedat this time from putting in circula-
tion a large amount of advertising matterwhich is embodied in the
guide-bookin question. Indeed,considering the use intended to be
madeby complainantof his publication,it is doubtful if he or the cor-
porationherepresentswould be prejudicedto any extentby a refusalof
an injunction at this stageof the proceedings. In any event., the de-
fendantis pecuniarilyresponsiblefor whatever damagemay be ascer-
tainedon final hearing.

Guidedby theseconsiderations,and influencedby the fact that there
�~�s�n�o evidencethat defendant'sofficers were awareof the infringement
of the copyrightprior to the actualprinting of theguide-book,the comt
will refusea preliminary restrainingorder.
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MOXIE NERVE FOOD Co. V. BAUMBACH and others.

(Oircuit Gourt, E. D. Texas. July 11,1887.)
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1. TRADE-MARKs-h."FRINGEMENT-BEVERAGECONTAINING ALCOHOL.
Where,in an actionfor the infringementof the trade-markof a beverage,

it is sought to be shown in defensethat the beveragecontainsaleohol,and
the evidenceshowsthM some chemistsfound a teaspoonfulof alcohol in a
quart, andothersmuchless,andthat it wasusedto cut the flavoring oils and
mostlyevaporated,the defenseis not sustained.

2. SAME-SUI'!.' BY LICEN8ER AGAINST bTRANGER. "
The ownerof a trade.markis not estoppedfrom bringingsuit to enjoinan

infringementof it by thefact thathehasmadea third party his licenseefor
the territory in which the defendantcarrieson the businessasto 'ijlhich the
infringementis charged.

8. SAME-INJUNCTION To"RESTRAIN INFRINGEMENT.
In suit to enjoin an infringementon a trade-mark,it appearedthat com-

}?laiIiant. in 1885. owned and used a trade-mark,consistingof the word
Moxie," With a label containinga pictureanddescriptivewords, in the sale

of a certainbeverage;thatit alsouseda champagnebottlewrappedin a pe-
culiar light brownpaper,with thewords"Moxie NerveFood"printedprom.
inently thereon;that after complainanthad carried on businessfor some
time, andacquireda"largesale,defendantbegan to manufacturea prepara-
tion similar in taste,color, and flavor to thatof plaintiff, and similarly put
up in a champagnebottle, with a label andwrappersufficiently resembling
complainant'slabel or trade-markandwrapperto deceive the generalpub-
Iic, andbearingthewords,"StandardNerveFood,"with thewords,"Genuine.
BeachandClaridge," written acrossthe label. Held, thatdefendantswould
beenjoinedfrom putting on the marketfor saleanypackagesor bottles of
thestyle of champagnebottlesin useby complainant,whensuchsimilarbot-
tles containeda fluid resemblingthatmanufacturedandsoldby complainant
as Moxie nerve food, in taste,flavor, or appearance,and from using the
words"NerveFood,"either aloneor with otherwords, uponthe outsideor
uponthewrapperof anypackagecontainingsucha fluid.

4. CORPORATIONS-ORGANIZATION-NoN-RESIDENTS¥
.UnderRev. St. Me. c. 48, ¤ 16 et seq.,providingthll.t "threeor morepersons

may associatethemselvestogetherby written articlesof agreement,for the
purposeof forming a corporationto carryonanl. lawful business,including
corporationsfor manufacturing," etc.¥andthat' from the filing of the certif-
icateof incorporation,duly certified as requiredby that act, the signersof
sucharticlesshall be a corporation,asif incorporatedby a specialact," etc.,
it is no defenseto an actionbrought by such a manufacturingcorporation,
whenit is shownthat its office is located and its electionsarecarriedon in
the statewhereit is incorporated,andits annualreturnmadeto the secretary
of suchstate,to allege that the incorporatorswereand areall residentsof
anotherstate,and that it hasnot manufacturedatall in its parentstate,but
carrieson all its manufacturesin anotherstate.

Motion to DissolveInjunction.
C. An80nJones,F. S. Burke,and Hutcheson,�C�a�r�r�i�n�g�t�o�n�~ Seara,for the

motion.
Scott& Levi,opposed.

SABIN, J. In this caseit would appearthat AngustinThompson,M.
D., early in 1885,manufactureda beveragecalledby him "Moxie Nerve
Food,"and,deemingit of greatvaluecommercially,filed with theUnited
Statescommissionerof patentsan applicationfor a trade-marktherefor
onthesixteenthday of July, 1885,andwhich wasafterwardsregistered


