
¥
AMERICAN BELL TELEPHONE CO.v.. ALBRIGHT. 287

AMERICAN BEJ,LTli1LEPHONE CO. "'. ALBRIGHT.

(Oircuit Oourt, D. New Jt/T'8ey. September50, 1887.)

1. PATENTS FOR IN'vEN'rIONs-!NFRINGEMENT-JOINTWRINGERS.
Undera leasemadeby the P. TelephoneCompanyto defendantandG., G.

put up severaltelephoneinstrumentsmadeby the P. TelephoneCompany
whichinfringe complainant'spatent. Defendantbecameapartyto the lease
merelyfor theaccommodationof G., who could not, alone,obtainit from the
company,andallowedG.to transactall thebusinessandto haveall thebene-
fits of the lease. Defendanthad.acknowledgedin the presentsuit thatthe
leaseis binding upon him. Held, that the infringementis the joint tort of
defendantandG. for which defendantis responsibleequallywith G.

2. JUDGMENT-SATISFACTION-PROOFOF.
DefendantandG. weresuedseparatelyfor the sameinfringementof com-

plainant'spatent,and in the suit againstG. complainantobtaineda decree
for an hi.junctionandaccount,andwaivedthe accountandtooka decreefor
nominaldamagesof onedollar, andcoststo be taxed. Thecostsweretaxed
at $298.69. G. testifiedthat he sentonedollar to complainant'sattorneysin
a �r�e�g�i�s�t�e�~�e�d letter in settlementof the damagesand receiveda returncard
acknowledgingreceipt of the registeredletter. He did not give a copy or
statethe contentsof the letter, and no answerappearedto have beenreo
turned,. Held, insufficientto showsatisfactionfor the infringement.

8. SAME"-:'JOINT TRESPASSER-BAROF RECOVERY.
A judgm'entagainstone joint trespasseror wrong-doer,without satisfac-

. tion, JsBobarto a recoveryagainstthe others.

HenryG. Atwater,for complainant.
J. C, Cl.ayfAJn, for defendant.

BRADLEY, Justice. This is a bill in equity, alleging infringementof
Bell's patentsfor telephoneinstruments,and praying for an injunction,
damages,andprofits. A decreefor injunction andaccountwasentered
March,23,1883.. Themasterrepprtedthat the defendantput in use,48
instrumentsin the city áofNewark, and that the establishedlicensefee
of the complainantwas$10 a piece,and on this basisreporteddamages
at $480. The defendanthasfiled exceptions,andclaims: (1) That he
is liable. for only fou,r of theseinstruments;(2) that he hasbeenreleased.
from the damagesfor theuseof these,by complainant'sobtainingrecov-
eryandsatisfactionfrom one JohnJ. Ghegan,who put up theinstru-
ments. The facts in proofwill explain the pertinencyof theseexcep-
tions. All the48 instrumentsput up weremade by the People'sTele-
phone& TelegraphCompany.of New York, andwerefurnishedto John
J. Ghegan,and put up by him for different partiesundera contract.of
leaseand license,madeApril.25, 1882, by said company,to and with
saidGheganand the.defendant,Albright, wherebyit was recitedthatthe
People'sTelephoneCompany (of the first part) owned letters patent,
granted to GeorgeM. Hopkins August17,1880,and sundryother in-
ventionsin telephony,anddesiredto extendtheir use; and thatGhegan
& Albright (of the secondpart) desired to obtain the use of the same;
and it was, amongother things, agreedthat until the expirationof the
patent.the People'sCompanyshould deliver telephoneinstrumentsto
�G�h�~�D &; Albright, as,needed,to beusedin the territoryof New Jersey,
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and would not license to others�w�i�t�h�~�n said territory; and that the les-
seesshould pay a rentAl of six dollars per annum for each instrument
delivered,until returnedor destroyed,and 25 per cent. of all profits re-
alized; and that the lessorsshouldprotectthe lesseesagainstall suits for
infringementof otherpatents. ..

It appearsthat four of the instrumentswereput up for the useof Al-
bright, on his premises,and theother44 for the nseof other persons.

. The defendantandGhegantestifythat Albright enteredinto thearrange-
mentwith the People'sTelephoneCompanymerely for the accommoda-
tion of Ghegan,(whosebusinesswas to put up telephones,)as the com-
panywould not give the leaseto �G�h�e�~�a�n alone; and that Albright took
no part in the business. The People'sTelephoneCompany,however,á
looked to both parties,and chargedboth with the instrumentsdelivered
to Ghegan. It also appearsthat the complainaQtfiled a bill against
Gheganfor infringement,shortly beforethe bill in thepresentcasewas
filed againstAlbright, and that Albright applied to the People'sCom-
panyto takecareof thesuit againstGhegan,and procuredfrom them a
fee for counsel. When the presentsuit wascommenced,Albright again
applied to the People'sCompanyto defend this suit in conformity with
the contract. And as late as March, 1884,he filed a petition for a re-
hearing in the presentcase,verified by his affidavit, in which, among
otherthings,he statedasfollows:

"Your petitionerfurthershowsthat beforeand eversince the beginning
of this suit he wasundera contractwith the People'sTelephoneand Tele-
graphCompany,whereby,amongotherthings,he and one JohnJ. Ghegan
werelicenseesfor thestateof New Jersey,for theuseof telephonesmadeun-
der letterspatentcontrolledby saidcompany,and wherebythesaidcompany
wasto guarantyanddefendyourpetitioneragainstall suitsfor infringement.
That your petitioner duly notified said last-namedcompany of this suit
againsthim, andcalleduponsaidcompanyto defend him, and tbat they re-
fusedto do so."

-And this refusalwasone ground on which he soughta rehearingof
thecase. This is a clearacknowledgmentby Albright that thecontract
with thePeople'sCompanywas in full loree,andbinding on him aswell
ason Ghegan. All the offendingmachineswere put up underthis con-
tract, andin pursuanceof it. andwould nbt have beenput up without
it, so that it may be justly said that Albright, as a party to this con-
tract, joined in inducing and bringing about the infringement com-
plainedof. Although Albright choeeto let Gheganhaveall the bene-
fits of the contract,he was equally responsiblewith him for the conse-
quencesof putting up the instruments,equally responsibleto the Peo-
ple'sTelephoneCompany,and equally responsibleto the complainant,
whosepatentswereinfringed. He must be deemedto havejoined Ghe-
ganin putting them into use,to haveaidedand abettedin the act. The
infringementof the complainant'spatentswas, therefore,a joint tort of
Gheganand the defendant.

But the defendantraised anotherpoint of defense. .The complain-
antssuedGheganandAlbright separately,(which they had a right to
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do,) and it b allegedthat a recoverywashad againstGhegan,and that
.the decreewassatisfiedby him; and it is claimed that,this is a bar to
any recoveryof damagesagainstthe defendantAlbright. The facts are
that a decreewasrenderedagainstGheganfor an injunction and an ac-
count. A few daysafterwardsthe complainantwaivedthe account,and
took a decree for nominal damagesof one dollar agl}inst Ghegan,to-
getherwith coststo be taxed. The costswere taxedat $293.67. Ghe-
gantestifiesthat on the twenty-fifth of February,1885,he sentonedol-
lar to the complainant'sattorneys,in a registeredletter, in settlement
of the damagesreferredto in the decreeagainsthimself, and that he re-
ceiveda retunl card in due courseof mails, acknowledgingthe receipt
of theregisteredletter. He doesnot give a copy, or state the contents,

. of the letter sent by himself,andno answerappearsto have beenre-
turnedby the attorneys. This is all the proof containedin the record
of satisfactionof the decreeagainstGhegan. I think it is entirely in-
sufficient. Thedecreewasfor damagesandcosts,andamountedto nearly
$300,andthepaymentof onedollar could not be a satisfactionof $300,
evenif the attorneysof the complainantacceptedit assuch,unlessa re-
leasewere given. The proof that the one dollar seLlt by mail was ac-
ceptedandreceivedby the attorneys,in full satisfactionof the damages,
as.distinguishedfrom the costs,if competentat all, should have been
clearand explicit, which it is not.

By theEnglish rule a mere judgmentagainstone joint trespasseror
wrong-doeris a bar to a recoveryagainst the others. �~�n this country
there must be both recovery and satisfaction. Bigelow, Estop.103-
113; Add. Torts, (4th Ed.) 1158. Whetherthe satisfactionof a �j�u�d�g�~
ment takenfor merenominaldamages,upona distinct waiver of actual
damages,would be regardedas a full satisfactionfor the tort, sufficient
to bara recoveryagainsta joint wrong-doer,is questionable. A waiver
of damagesagainst onewrong-doercanhardly be regardedas satisfac-
tion for the wrong done. Supposethe decreetakenagainstGheganhad
been simply for a perpetualinjunction, without any mention of dam-
agesor profits, would that have beena bar to a recovery againstAl-
bright? I hardly think it could be. However, it is unnecessaryto de-
cide this point. I do not think that thereis sufficient proofof satisfac-
tion in the presentcaseto createall estoppelunderthe Americanrule.

My conclusionis that the defendantAlbright was jointly liable with
Gheganto the complainantfor all the instrumentsput up for useunder
thejoint leaseto him and Ghegan;and that the exceptionsto the report
mustbe overruled,and the report confirmed; and that a final decree
shouldbe enteredfor thecomplainantin conformitywith thereport,and
for a perpetualinjunction, etc.

v.32F.no.4-19
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,STARLING tI. ST. PAUL PLOW-WORKS.

(Oirc1J,it (Jourt, D. Minne8ota. October10, 1887.)

1. PATENTS FOR INvENTIONS-CONTRAOT FOR ROYALTy-BREACH.
By the termsof a contractbetweenthe plaintiff andthe defendant,the lat-

ter waslicensedto manufactureand sell a plow,of which the plaintiff was
the inventor,uponpaymentof a royaayfor eachplow so manufacturedand
sold. Held, that the manufactureby the defendantof plows calledby a dif-
ferent name, but substantiallythe same as defendant'sinvention, was 8
breachof thecontract,if defendantfailed to paytheroyalty, andthatplaintiff
might electwhetherto suefor the royalty or for infringement.

2. SAME-,-ANTICIPATION-PLOWS.
PatentNo. 127,878,for an "improvementin plows," consistedof a sleeve

around the axle which is revolvedby a leveraffixed to it; the sleevehaving
two armsprojectingtowards the rear, and pivotedto the plow-beamunder-
neath. By the operationof the lever the �~�l�b�o�w is raised,and a triggerpiv-
otedon the lever falls in to It notch on a cIrcularplatefastenedon the rIght
of the axle, or its connections,with armsrunningto the tongue. The plow
is thusheld up while turningor beingtakenfrom the field. It canbe locked
in theground;or out of it, by insertinga pin in holesmadefor thepurposein
the circular plate, but the plow cannot be regulatedwhile in motion. The
plaintiff's invention consistedof a crooked axle, a crank-bar,bent twice at
right angles.and a lever so arrangedthat while in motion the point of the
plow couldbe raisedby the operationof the lever, 'and the horsesmade to
raiseit out of the ground; or it could be lockedin the �~�r�o�u�n�d at any depth,
or out at anyheight. Held, that the former inventiondId not havethe same
combinationas the latter for �r�a�i�s�i�n�~ andlowering, and thereforewasnot an
anticipationof the plaintiff's inventIOn.

Action on a Contract wherebydefendantagreedto paya royalty for
the saleof certainpatentedplows.

Prackelton& Oareins, for plaintiff.
John B. & W. H. Sanborn,for defendant.

NELSON, J. A motion for a new trial is madeby defendantupon the
/tillowing grounds: "First, on accountof accidentand surprisewhich
ordinaryprudencecould not haveguardedagainst;second,ontheground
that the decisionis not justified by the evidence,and is contraryto law;
third. on the ground of newly-discoveredevidence,material to the pe-
titioner, which it could not with reasonablediligence have discovered
and producedat the trial; fourth, on accountof error in law occurring
at the trial, and exceptedto by the petitioner." Thetrial wasbeforethe
court without a jury, and wasvery thorough., Many questionsarose,
and, if error was committed,it was in allowing the defendantto show
want of novelty and patentabilityof the plaintiff's plow. The action
was broughtupona contract in which the defendantbecamea licensee
to manufactureand sell the plaintiff's invention called the "Starling
Plow," on paymentof a royalty for each and every "Starling Plow"
manufacturedand sold. A breachof the contract is alleged,and a re-
coverysoughtand obtainedfor the amountof royaltiesuponplows sold
andnot accountedfor and paid the defendant. If the defendantman-
ufacturedplows called by a different name,but substantiallythe same
asdefendant'sinvention, invadinghis rights underthe patent,or using


