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the same land, to other and different parties. The statute makes ample
provision for the contest of applications for the purchase of such lands as
those in suit, and provision is also made for the foreclosure of all inter-
est of delinquent purchasers. But when an application to purchase is
duly approved, after or without contest, and a certificate of purchase
regularly issued upon it, the land is not again subject to entry and sale,
until after judgment foreclosing the interest of the purchaser or the holder
of the certificate. “Afier judgment foreclosing the interest of the pur-
chaser or the holder of the certificate has been entered, and the certified
copies filed, the land,” says the statute, “is again subject to entry and
sale.” Pol. Code, § 3556. Manifestly, before such foreclosure, the land
for which a certificate has been regularly issued is not so subject. "»It
results that plaintiff in each case is entitled to judgment.

Counsel for plaintiff will prepare ﬁndmgs and judgment in accordance
w1th this oplmon.

Ex parte BURDELL.
Ex- parte SI1MONS.
(District Court, E. D, South Carolina. October, 1887.)

1. Wrrxess—FEEs—DEPUTY-CLERK,
A deputy-clerk is an officer of court. and is not entitled to per diem and
mileage when used as a witness for the government in & case tried in the court
in whlch he is officiating.

2. SaME—MARSHAL’S CLERKS.

The clerks employed by the marshal in hls office, keepmg his accounts, are
not officers of court, and are entitled to fees and mileage, if used as witnesses
for the government,.

8. BAME—DEPUTY-MARSHAL.

A deputy-marshal is an officer of the court, but, unless he be actually en-
gaged in waiting upon the court, he is entitled to per diem and mileage if he
be summoned as a witness for the government.

( Syllabus by the Court.)

Application for Allowance of Fees as Witnesses.
John Wingate, for petitiorer.
H. A. De Sausseurs, Asst. Dist, Atty., contra.

SmvonToN, J.  T. S. Burdell is the deputy-clerk of this court. I. 8.
Simons is chief clerk of the marshal. - Each of them was a witness
for the government in the case of U. 8. v. Hayne, tried at this term.
An order has been submitted giving to them, with others, fees of wit-
nesses.

Mr. Burdell was appointed deputy-clerk of the court.. He holds his
office at its pleasure. Rev. St. U. 8. § 558. He can sign, as clerk, all
process issuing ‘from the court.. -Confiscation Cases, 20 Wall. 92. He
takes the same -oath of office ag the clerk of the court. Section 794.
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He keeps the journal, swears witnesses, and otherwise conducts himself
as clerk. - He is included in the list of officers of court who cannotl prac-
‘tice as attorney therein. . Sections 748, 749. Clearly, he is not entitled
to fees as a witness. He is excluded by section’ 849 being an officer of
the court, officiating therein. . .

Mr. Slmons is chief clerk. of the marshal a.nd is also deputy-marshal.
He. is employed with theé other clerks of the marshal in Keeping his ac-
counts with the government, and the records of the office. His title,
“chief clerk,” is simply the designation given him by the marshal, fix-
ing his relative position in that office. = As with all the other clerks in
that office; he holds his place at.the will of the murshal, was appointed
by the marshal, and is paid by him under a private arrangement with
him. These clerks. have no claim on the government at all for pay,
and look entirely to the marshal. .- U, S. v. Meigs, 95 U. S. 748. When

_he selects or dismisses his clerks the marshal neither consults the court,
reports his action to the court, nor seeks any confirmation of his action.
In no sense, then, are Mr. Simons and his fellow-clerks officers of the
court. He is not within section 849, because of the fact that he is chief
clerk. He is also deputy-marshal; but he has no reward or emolument
differing from those of any other deputy-marshal He has no duties in
and about the court when it.is in session. - He never comes into or waits
on the court. He doesnot officiate therein. Let him have his fees asa
witness. I - S b

WILLIAMS and others 2. MoRRISON and others. :
(Ovrcuu C’ourt B, D Mzssom-i E. D. October 29 1887.)

1 Cos'ns—Dopan Fge.
Inals case. where there is a final trial before a jury, the attorney 8 docket
" fee of $20 allowed by Rev St. U 5. 85 823, 824, is always to be taxed; and it
is for the court to determine who is the prevmhng party.

2. SaME.

The plaintiff in replevin recovered four-fifths of the property claimed. The
verdict was set aside. and a new trial ordered, which resulted in a judgment
that the plaintiff retain seven-eighths of the property replevied, and that he
return to the defendant the remaining eighth.  Held, that the plaintiff was
the prevailing party, and that Hi8 counsel was ‘entitled for each trial to the
docket fee of $20 allowed by Rev. St U. S §§ 828, 824.

‘: _At La.w. On taxatlon of costs :
. George A. Castleman, for plaintiffs,
Frank M. Estes, for defendants.

- TaaYER]1]., (orally.)  In the case of John'H, Williams against Jusper

" N. Morrison, a question was. presented to.me yesterday relative to the tax-
ation of costs in that case. The question is whether the plaintiffs’ coun-
sel is entitled to one docket fee of $20, or to two docket fees-of $20 each.



