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to amend his bill by defendants’ demurrer, on penalty of having his bill
dismissed should he fail to amend.” Now, when he does amend, as de-
fendants insist he must, must his bill still be dismissed? The bill is
amended precigely as defendants’ demurrer demands; that is by giving
the names and citizenship of the heirs of E. G. Pearl. There is no de-
nial of the truth of the allegations of the amended bill, so that, with it
as part of the pleadings in the cause, the court has no jurisdiction of the
cduse. ~

Under the facts stated, we must overrule the motion to dismiss the
amended bill. In the view:I take:of the c¢sse, it must be remanded to
the court from whence it came. © Whenever, in the progress of a suit, it
appears to this court it has no jurisdiction, it is made its duty by law to
remand the cause. I conclude, therefore, that complainants’ motion
should be sustained, and the cause remanded. -
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S7. Lous Wire-MirL Co. v. CoxsoripaTED Bare-WirE Co. and others.
(Creuit Oourt, B, D, Missouri, B. D. November 9, 1887.)

1. CourTs—JURISDICTION—RESIDENCE OF CORPORATION.

.. . Under Rev. 8t. U. 8. § 789, providing, in substance, that no eivil suit
shall be brought against & citizen of the United States in any other district -
than that of which he is an inhabitant, “or in which he is found at the time

- of serving the writ,” it is always: for the federal court to determine whether .
a non-resident corporation sued therein has transacted business to such an
extent within the district, and hassuch a representative or agent therein, that

‘jurisdiction to render a personal judgment against the corporation may be
- ‘acquired by service on that agent. : .
2. -SAME, Tl . :
A manufacturing corporation of Kansas, having its chief office in that state,
was accustomed to make occasional purchases of raw material, either by cor-
respondence or by sending an agent there for that purpose, at St. Louis; but
it never had a business office in Missouri, nor did it maintain an agent in the
state. It was sued in the federal courts in Missouri, and service had upon
its general manager, while he was in St. Lonis on a pleasure trip. Held, that
the corporation was not “doing busginess” in Missouri, and that the service
wag insufficient to support a personal judgment against it, notwithstanding
Rev. St. Mo. §8489, providing that, when & non-resident corporation has no
office or place of business within the state, summons may be gerved upon any
“officer; agent, or employe in any county where service may be obtained.”

.~ At-Law. On plea to jurisdiction.
Leo Rassieur and Dester Tiffany, for plaintiff.
Torrey & Givan, for defendant. ‘
TaAVER; J., (orally.) The case of the St. Louis Wire-Mill Company
against the Consolidated Barb-Wire Company comes before the court on:
a plea to the jurisdiction and upon the testimony offered in support of
and in oppositioh to that plea.. The. plea to the jurisdiction filed by
the defendant, .a.foreign corporation, raises the question of the suffis



8T. LOUIS WIRE-MILL CO. 9. CONSOLIDATED BARB-WIRE CO. 803

ciency of the serv1ce to bring the corporation within the jurisdiction of
this court. " Service was had upon a person by the name of A. A" Hex-
ey, who is described in the return as “secretary and agent of the defend-
ant corporation,” and it was had under section 3489 of the ‘Revised
Statutes of Missouri, which provides “that a summons shall be executed
where the defendant is a corporation or a joint-stock company organized
under the laws of any other state or country, and having an office or
place of doing business in this state, by delivering a copy of the writ and
petition to any officer or agent of such corporation or company in charge
of any office or place of business, or, if it have no office or place of busi-
ness, then to any officer, agent, or employe in any county - where such
service may be obtained.”

The testimony shows that the defendant corporation, created by the
laws of Kansas, has its chief office or place of business at Lawrence,
Kansas; that it has never had a business office in the state of Missouri,
and has not maintained an agent in this state for the transaction of any
business. It appears that it has made occasional purchases of plain wire
in the city of St. Louis, either by correspondence or by sending an agent
here for that purpose. It also appears that in December, 1885, A. A.
Henley, who was served with process in this case, purchased of this
plaintiff, inthe city of St. Louis, about 500 tons of wire. Subsequently
a controversy arose as to the terms of purchase. That controversy re-
mained open and unadjusted until after the sixth of October, 1886, at
which time Henley and his wife, as the testimony shows, came to thls
city for the purpose of attending the St. Louis fair. While here he was
called upon at his hotel by the secretary of the plaintiff who had in view
an adjustment of the old account. Some conversation was had on that
subject. The parties failing to agree, the secretary of the plaintiff and
Mr. Henley proceeded to the office of the Southern Wire Company to
confer with other officers of the plaintiff corporation with respect to 2
settlement. Further conversation took place on the subject at the office
of the Southern Wire Company; but it resulted in the parties failing te
come to any understanding. While at the office of the Southern Wire
Company, Henley, it appears, asked the officers of that company to give
him a quotation upon 500 tons of plain wire, as if he desired to make
such a purchase. No quotation was given him, however, and no pur-
chase was made. After Henley left the office of the Southern Wire Com-
pany, and within a few hours, he was served with process in this suit
as being an agent of the defendant. This is a sufficient statement of the
facts in the case for the purposes of the present decision.

Chief Justice Warre remarked, in Railroad Co. v. Koontz, 104 U. S,
10; “It is now well settled that a corporation of one state, doing busi-
ness in another, is suable where its business is done if the laws maka
provision to that effect.” And in the case of the Insurance Co. v. Wood
.ruff, 111 U. 8. 146, 4 Sup. Ct. Rep. 364, it was said by Justice BraTca-
FORD “that a corporatlon of one state domg business in another is suable
in the courts of the United States established in the latter state, if the
laws of that state so provide, and in the manner provided by those laws;”
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citing the cases of Insurance Co. v, French, 18 How. 404; Railroad Co.
v. Horris, 12 ‘Wall. 65; Ex parte Shollenberger, 96 U. 8. 369; and Rail-
road Co. v. Koontz, 104 U. 8. 10. Notwithstanding these declslons, it
cannot be assumed that any mode of service upon a foreign corpora-
don, that may be prescribed by the statutes of a state, or that such
service as is held to be sufficient by the state courts, will always be
deemed sufficient service in the courts of the United States located within
such state or elsewhere. Under section 789 of the Revised Statutes of
the United States, it is provided, in substance, that no civil suit shall
be brought against a citizen of the United States in any other district
than that of which he is an inhabitant, “or in which he is found at {he
time of serving the .writ.” Tt will always be a question, therefore, for
the federal courts to determine under what circumstances a foreign cor-
poration may be said to be found within a given district; that is to say,
they must determine whether such corporation has transacted business
to such an extent within the district, and has such a representative or
.agent therein, that jurisdiction to render a personal judgment agalnst the
corporation may be acquired by service on that agent. What is here
said has reference, of course, to ordinary foreign business corporations,
other than foreign insurance companies who have been required as a con-
dition of doing business in a foreign state to appoint an agent therein on
whom processes may be served.

In the case of St. Clair v. Coz, 106 U. 8. 859, 1 Sup. Ct. Rep. 354,
it was held to be essential to the validity of service on a foreign corpora-
tion, by delivering a writ to one of its agents, that the corporation should
at least be engaged in business within the state where served, and that
the agent on whom the service is had should, at the time of serv1ce, be
within the state in an official capacity; that is to say, engaged in the
‘business of his principal. In the same case it was apparently held that
valid service cannot be obtained unless the agent upon whom the writ is
served stands in a representative character to the company; that a serv-
ice had upon a subordinate employe, or upon an agent employed in a
particular transaction, would not be valid. This latter ruling, however,
has no bearing upon the case at bar, as the service in the present in-
stance was had on the manager of the defendant corporation, although
he is described in the return as being merely “secretary and agent.”
There can be no doubt of the fact that he stood in the capacity of repre-
sentative of the company, if he was in this state on the company’s busi-
ness, and the company was transacting business in.this state within the
meaning of the decisions.

In the case of the Good Hope Cb. v. Railway Barb Fencing Co., 22 Fed.
Rep. 635, it was held by the circuit court of the United States for the

_Southern district of New York that a foreign corporation was not en-
gaged in business in the state of New York for the purpose of authoriz-
ing rsu.‘i'r,s against it in the federal court,—it appearing that the corpora-
tion in question had only made occasional purchases of goods in the city
of New York, by sending an agent for that purpose, and had maintained
no office within the state, or transacted other business therein,



FARMERS’ LOAN & TRUST €O. . BURLINGTON & 8. W. RY.00. 805

The question as to what sort of business transactions by a foreign cor-
poration within a state will justify the finding that it is engaged in busi-
ness therein, and validate a service of process had upon its agent, was
algo elaborately considered in the case of U. 8. v. Telephone Co., by Judge
Jacksox, reported in 29 Fed. Rep. 37-41. It was there held that a cor-
poration must transact within the state some substantial part of its ord-
inary business.through an agent appointed for that purpose. According
to the rule announced in that case, it is clear that if a corporation merely
makes an occasional purchase of goods in a foreign state, but neither
keeps an office or maintains an agent therein for the transaction of its
business, it cannot be said “to be engaged in business in such state,” and
for that reason service of process upon an officer or agent of a corporation
found in such state will not be effectual, in the federal courts at least, to
confer jurisdiction over the corporation. .

Such seems.to be the conclusion reached by all the federal courts that
have thus far had occasion to consider the question as to what. consti-
tutes a carrying on of business within a state, and in that conclusion I
concur. . When it ig said that a corporation is engaged in business in a
foreign state, and for that reason has voluntarily subjected itself to the
operation of the laws of such foreign state regulating thé service of pro-
cess on foreign corporations, reference is plainly had to business oper-
ations of the corporation carried on within the state through the medium
of agents appointed for that purpose, that are continuous, or at least of some
duration, and not to business transactions that are merely casual, such as
an occasional purchase of goods or material within the foreign state.
The result-is that the service in the present case must be held insufficient
to sustain a judgment against the corporation, because the corporation in
question was not engaged in business in this state within the meaning
of the various decisions of the supreme court on that subject.

1 There will be a judgment for the defendant on the plea to the juris-
iction,

FARMERS’ LoaN & Trust Co. v. BurLisaToN & S. W. Ry. Co. and others.

In re NEUMAN and others,

(Oireutt Court, W. D. Missouri, December 10, 1887.)

RECEIVER—BALE UNDER CONTRACT WITH—ENFORCEMENT.

Intervenor had a lien on a line of road leased by the defendant, which lien
defendant agreed with its lessor to pay. Defendant made the leased portion
& part of its own line, and placed a mortgage on the whole line. The road
went into the hands of a receive:, who, acting under an order of the court,
made a contract with the intervenor to purchase his interest, and pay him
from the proceeds of the sale of the road under the mortgage. The saie was
made and conditionally confirmed The claim of intervenor not having been
paid, he applied for an order setting aside the sale. Held, that the contract
with the intervenor having been made by the order of the court, the court is
bound to enforce it. The sale should be set aside, and the receiver placed
again in possession.



