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to apply for and obtain authority to borrow $500,000 on receiver%s cer-
tificates to complete the road,and further authority to purchase the claim
of intervenors. After thus baffling and delaying them, it may no} be
inequitable to hold that the road, as a whole, should' bear the burdens
and losses of delay. But it is unnecessary now to determine absolutely
‘the rights of the parties. It is enough to hold that the sale of the prop-
erty as a whole should not stand, with this receiver’s obligation on a part
unsatisfied. The order will therefore be that the order of confirmation
and the sale be set aside, and the receiver directed to take possession of
the property, unless w1th1n 90 days the claim of the intervenors be pald
If it be pald t.he order of confirmation will be final.

AMERrICAN ZyroniTE Co. #. CeLLurorp Manur’e Co.
(Circuit Court, S. D. New York. December 14, 1887.)

1. PracticE 1N Crvin CasEs—DIsMIssAL oF Case—EQUITY.

Prior to the term, the complainant, without application to the court, en-
tered a rule in the common rule book discontinuing the cause on payment of
costs. Held, that the complainant in an equity action cannot in this manner
discontinue a suit. An order of the court is necessary. .

2. SAME—PATENTS FOR INVENTIONS—INFRINGEMENT BUIT.

In an action for the infringement of a patent, the complainant asked tp dis-
continue oh payment of costs. Defendant objected, for the reason that the
testimony relied upon to show prior invention was of such a character that
‘defendant might not be able to procureit again. Held that, as a condition of
the discontinuance, it should be stipulated that defendant’s record may be
used in any new suit brought against it by complainant.

1

In Equity,

Prior to the term, the complamant without application to the court,
entered a rule in the common rule book discontinuing the cause on pay-
ment of costs. The defendant, having printed its proofs, placed the
cause upon the calendar, and, When it was reached on the regular call,
insisted that it should be argued or dismissed upon the merlls that the
complainant could not, without the consent of the defendant or the court,
discontinue an action in equity; and that it was discretionary with the
court to grant or refuse such permission. The court adopted the view
that the cause was not discontinued, and set it down for a day certain,
to be then disposed of. The comp]amant now moves for leave to dls-
continue, on payment of costs.

E. M. Felt and H. M. Ruggles, for complainant.

Frederic H. Betts, for defendant.

Coxg, J. The ex parte entry in the rule-book was a nullity. A com-
plainant in an equity action cannot in this manner discontinue the suit.
‘An order of the court is necessary. Conner v. Drake, 1 Ohio St. 170.
iThe right, however, of a complainant to dismiss a bill before hearing,
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. where the defendant has acquired no substantive rights, is well nigh ab-
solute. It must be an extraordinary case where the court refuses to ex-

_ercise its discretion. Railroad, . Co. v. Rolling-Mill Co., 109 U, 8. 702
718, 3 Sup. Ct. Rep. 594; Stevensv. Railroads, 4 Fed. Rep. 97.

I have examined the defendant’s record sufﬁc1ent1y to be convinced
that there is nothing which particularly distinguishes this from other
equltv actions. It is asserted that the testimony relied upon to establish
prior invention is of such a character that the defendant may be unable

%o procure it again, but the rights of-the defendant will be protected in
this regard if the complainant is compelled, as a condition of the dis-
continuauce, to stipulate that the defendant’s record may be used in any
new suit which may be instituted against it by the complainant. Brush
v. Condit, 22 Blatchf. 246, 20 Fed. Rep. 826.

Upon ﬁlmg such a stlpulatxon and paying the costs, the action may

. be discontinued.

THORNBURN . Do.scmm and another. .

o

R v, . o ( Uzrcuzt O'omrt D Oregon, November 21 1887 )
1. EJEGTMENT—PLEADING—OWNERSHIP o
In an action to recover the possession of real proiyertf' the defense of own-

" ‘érship by the defendant or another must be specially plea
2. Dowks—Wro EXTITLED TO—RESIDENCE.
. A woman whe is not'a resident of the state is not antltled to dower in any
ands thel‘ein of which her husband did not die selzed
8, ‘SaME—ESTIMATION OF VALUE. ,

In estimating the value of a 'WldOW s dower in land aliened by the husband
in his life-time, she ought to have the benefit of the increase in value between
the date of such alienation and the death of the husband not ansing from

.¢-iprovements made or placed thereon . :
(Sylla(ma by the Court.): .

tri

| t' Aqtmn to. Recover Possessmn of Real Property.
.. John, W.:Whalley and Jomes K. Kelly, for plamtxﬂ'
Seneca Sm’bth for defendants.

DEADY, J Thls actlon is brouO‘ht by the plamtlff & citizen of Ar-
kansas, . agamst the defendants, cmzens of Oregon, to recover dower in a
.iract of land included in the William Blackistone denation, lying on the
west bank of the Wallamet river, just north of Portla,nd and va.lued at
$50,000.

It is alleged in the complamt that on December 24, 1865, and prior
thereto, Thomas Thornburn was seized of an estate of mherl’cance in the
. premises, and that at and during such time the plaintiff was'the lawful
wife of said Thornburn,.and so lived with him until his death, &t Prescott,
_Arkansas, on Qctober 20 1886 that the plaintiff’s right to dower in said
_premises has nat been aliened,.andvthat she is entitled to the undivided



