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oonflicted with the ThaXterpatent;fortha'reasonthat a]) theclaims of
the Crockett& Allen patentrelateto the toothedwheel and dog, and to
the swiveledspindle. Theseare.aHplainly outsideof the Thaxter in-
vention. They may be,:and�a�p�l�'�a�r�~�n�t�l�y are, patenta:bleimproV'ements
on it, and thusprotectedfron:i ad0ption in USe by him. But this, of
'Course,cannotj ustify an appropriationof Thaxter'sinvention. '

The defendantsalso setup thedefenseof wantof novelty, and contend
'that the plaintitrs invention was anticipated in sevenprior patents:
Smith's,98,114; Roosevelt's,178,382; Chinnock's,197,826; �L�e�m�k�e�~�l
234,592;Sullivan's,277,682;Woehrle's,297,096jRoosevelt's,306,179.
In regardto this defense,Mr. Livermoresays:

"The patentsput in evidenceby the defendantsasrepresentingthestateof
the art relating to the'Thaxter invention, merely show that. prior to:'the
Thaxterpatent,locking bolts hadinsome�w�~�y beencontrolled or affeetedby
�e�l�e�c�t�r�o�-�m�a�g�~�a�F�i�c devices;but, �a�~ I havealready�8�t�a�~�d�, noneof themshowor
suggesta contrivanceof any kmd for the controlhngthe effeet of a door-
,knob or a door-bolt from a distinct point, andnoneof themshowthe com-
''binationof devicessetforth in the Thaxter patent.or anything resemblinlj
'suchcombinationill constructionor modeof operation."
: This testimonyis confirmed by a comparisonof thEJsepatentswith
'thaxter's. Someof them are not automatic,but require the useof a
key to turnbackthebolt; andin nooneof themis to befound anyequiv-
alent for theaction of the locking slide with the tumbler.

The defendants'lock, in my judgment,is an infringementof the first
,threeclaimsof the plaintiff's pateut. Decreefor the complainant.
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Ç(Ji1'cuit Oourt, B. D. Muaou'1'i, E. D. November15, 1887.)

1. PATENTSFOR INVENTIONS-INFRINGEMENT-PARTIES-JURISDICTION.
In anaetionfor aninfringementof a patent,athird partyaskedto be Dladl1

a partydefendant.alleging that it was the manufacturerof the machines
whiehwereclaimedto bean infringementof plaintiffs' patent;thatdefend-
antwasits vendee;thatit desiredto settlethequestionasto whetheror not
the maehineswerean infringementofplaintiffs' patent. 130ththecomplain.
antandthethird partywerenonáresidents.Held, thatsuchthird partymight
be madeapartydefendant,aJ;1dthll eourtwould havejurisdictionto entera
deeree,asto the questionof infringementthatwould be binding on all par-
ties. " , ,

2. �S�A�M�E�-�l�N�F�R�I�N�G�E�M�E�~�'�T�-�P �A�R�T�I�E�~�C�R�O�S�B�-�B�I�L�L�.
In an a,c,tion for aninfringementof a patent,.athird ,p. .ar.t,YaSked,to bem,adÇ'

a defendantand be allowed to tile a cross-bill,alleging that plaintiffs had
sentout cireularsto personswho had boughtmaehinesof suehthird party.
claiDling:that themachineswere an infringementon Rlaintiffs' patent,and
�t�h�r�e�a�t�e�n�i�n�~ to sue all whQ, boughtor usedmaehinesof suehthird party'r
manufacture. The cross-bill askaqan injunction againstplaintiffs to rll'
�~�t�r�a�i�n t,hemfrom sodoinguntil the final deereein thecase. Theoriginal deá
fendant,�b�e�i�n�~ avendeeof onlyonemaehine.couldnotmaintainsuchacross-
bill .¥Held, thata third partycannotbe allowed to �,�b�e�~�o�,�m�e a defendant'lnd
thenfile a cross-billthatcouldnot,havebeenmaintllinedbythe'ori&inal �d�~�·
fendant. ' (,.
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JohnJ.Curranandothers,citizensof Dlinois, filed a bill againstthe
St;CharlesCar Company,a Missouri corporation,to restrainan alleged
infringementof letterspatent. SubsequentlyI the Boston Blower Com-
pany, a Massachusettscorporation,fileq. an application to be madea
partydefendantin saidcausetoádefendagainstthe allegedinfringement.
The BostonBlower Companywasengagedin themanufactureof the al-
legedintnnging apparatus,and the St. CharlesCar Companyhad pur-
chasedand were using one of said machines. Other factssufficiently
appearin the opinion.

Krwm&: Jonas,for oomplainants.
Wells W. Leggett,for respondents.

THAYER, J.,(orally.) In thecaseof JohnJ. Curranandothersagainst
the St. CharlesCar Company,I havelookedinto the applicationmade
by the BostonBlower Companyto be madea party defendantto that
suit. The applicationof the BostonBlowerCompanyis baseduponthe
groundthat theapparatusfor drying lumber,which is now being use<;l
by the St.CharlesCarCompany,andwhich is claimedto bean infringe-
mentof the complainants'patent,was purchasedof it by the St.Charles
Car.Company,and that it is under obligationsto the St. CharlesCar
Company'to protect that compaoyagainstall suits for infringement.
For that reasonit desiresleaveto bemadea partydefendant,as it is en-
gagedin .themanufactureof sucbapparatus,in orderthat there may be
a full �h�e�a�r�~�n�g anddeterminationof the questionas to whetherits appa-
ratusis an infringementof theclaimsof anyof the patentsownedby the
complainants.

Underthecircumstancesit seemsto methat it is a reasonablerequest,
andthatthe BostonBlower Companyshouldbe allowedto comein and
defendthis action, iftbe court, by permittingit to comein anddefend,
will acquiresuchjurisdiction of thepartiesthat the final decreeentered
in the casewill be binding upon the complainants,and also upon the
BostonBlower Company. I was disposedto think yesterdaymorning
when the llpplication was made,thatit wasdoubtful, in the eventthe
BostonBlower Companywasmadea party,.whetherthe final decreein
the casewould be binding as betweenit andthe complainants,in view
of the fact that both arenon-residents;but, uponfurther reflection, as
jurisdiction in this classof casesdependsupon the subject-matter,and
not uponthe citizenshipof thepai'ties,I am of theopinion that theBos-
tonBlower Company,by comingin andaskingto be madea defendant,
would therebysubmititself to thejurisdiction of the court in suchman-
nerthatanydecreethis courtmightmakeon thequestionof infringement
would be binding upon the complainantsanduponall of thedefenQQnt.'l.
ThereforeI shallpermittheBostonBlower Companyto bemadeaparty
defendantfor the putposeof defendingtheir vendeeagainstthe suit of
thesecomplainants.

In connectionwith theapplication,however,the BostonBlowerCom-
panyhaspresenteda ctoss-billagainstthecomplainants,andaskedleave
to file it. The cross-billallegesin substancethat the complainants,Cur-
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ran & Co., have sent out circulars to various persons throughout the
country who have bought the apparatus now being manufactured by the
Boston Blower Company, wherein they charge that the apparatus man·
ufactured by the Blower COIPpany is an infringement of their patents,
and whereby they threaten to bring suits againot all persons who' buy
.01' use such apparatus. The cross-bill further charges that such action
of the complainants very seriously interferes with its business as a man-
ufacturer; and the relief prayed for is that the court will award an injunc-
tion against the complainants restraining them from sending out such cir-
culars or making such threats, and also restraining them from bringing
suits agahlst any licensees or �v�e�~�d�e�e�s of the Boston Blower Company,
pending the suit, in this jurisdiction.
With respect to petitioner's 'cross-bill I will say that I have serious

doubts whether it states any grounds entitling it to equitable relief, in
view of the fact that it does not appear that there has yet been a single
adjudication upon the question whether the Boston Blower Company's
apparatus is or is not an infringement of the complainant's patents. Or-
dinarily a patenteee may sue anyone who, in his opinion, is guilty of
an infringement. I do not find that a cross-petition of this character
has been entertained except in the case of Ide v. Engine00., reported in
31 Fed. Rep. 901. In that case, a cross-bill, or motion in the nature
of a cross-bill, of the kind involved in this Clise, was filed, and an inter-
locutory injunction was awarded against the complainant, but it was filed
by one of the original defendants to the bill, that is, by one of the per-
sons whom the complainant had elected at the outset of the litigation to
make a defendant to the bill.
In this case it will be observed that the corporation originally made a

defendant could not maintain a cross-bill of this nature, because it is
merely a vendee of one machine and not entitled to the relief prayed for
in the cross-bill. In my judgment, waiving any decision of the ques-
tion whethel' the cross-bill presents grounds for equitable relief, the court
ought not to permit a third party to come in as a defendant, and then
file a cross-bill which the original defendant could not maintain.even if
it desired to do so. For that reason I shall deny the application of the
Boston Blower Company for leave to file the cross-bill in question. -I
will permit it, however, to come in and be made a party defendant, and
to defend the claim that is preferred by Curran & Co. against the St.
Charles Car Company. To that extent I think their motion should be
granted, and they will have leave to be made a party defendant for that
purpose.
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'SPENCER''0. KELLEY and another.

Ç(Ji:,.cuit'(J6urt,.N.D.Ohio, E. D. FebruaryTerm, 1887.)

á1. ASSAULT AND BATTERy-By M'.A.srBR OF 'VESSEL-LIABILITY OFOWNEB.
In �,�~�s�u�i�t l>y a seama,ll'againstthe ownerof ,a vessel,for injuries from as-

saultcommittedby the:master,in orderto mak,ethe ownerliable, it mustbe
sliown that, in the infliction of the injury complainedof, the masterwasactá
ing within thescopeof his duty, and in the exerciseof his control over the
�p�l�a�i�n�~�i�!�'�~�. '

S. SAME.
, Wherea masterof a vesselassaulteda seamanfor an actof disobedience,
after the emergencyhad passed,snd the act had been done,held,that the

, master;walJnot in the line, of his duty, andthe ownerof thevesselwould not
be,liablE! to fuesea,manfpJ,' any injury he mll,y havereceived.

8. SAME-By QAP'l'AIN-DISOBEDIlllNCE OF ORDERS.
In' a'suitfor damagesby a seamanagainstthe ownerof avesselfor injUries

inflicted bythecaptain,wheretheseamanwasin thewheel-houseandrefused
to leave,On the orderof the.captain,or refusedto changethe wheel at �h�~�s�o�r�­
der, or resistedhim when ti:ymg to changeit, held, that the masterhad the
right to usesuchforce aswasnecessaryto removehim from the pilot;house,
or to put thewheel in properpO,sition; but that if he usedmoreforce thlln
was reasonablynecessary,or unnecessarilyinjured the plaintiff, the owner
wasliable. .

4. SAME.
, If theseamanwasrightfully in thewheeláhouseand hadnotdisobeyedor-
dersor resistedthe captain,thenthe �l�a�t�~�e�r hadno right to assaulthim. ,

In October;1886, the plaintiff, EdwardSpencer,shippedon boarda
vesselcalled the J. H. Prentissas a seaman,on board of which vessel,
,as the masterof it, wasCaptainGaines. The defendants,John Kelley
and D. B. Sanborn,(Kelley alone beingserved;Sanbornnot in court,)
wereatáthe time the ownersof the vessel. The vesselstartedfrom the
harborof Lorain on the ev¢ningof the twenty-seventhof October,and
the plaintiff saysthat in the lake, shortlyaftergettingoutof the harbor,
the master of the vessel,Captain Gaines,brutally, unpecessarily,and
improperlyassaultedand beat him by striking him repeatedlyon the
faceandon the head,and throwing him down, and �b�r�u�i�s�i�n�~ and cut-
ting him ontheheadand face,wherebyplaintiff wasn;1adesenseless,and
therebygreatly injured.

F. J. Jc'G. O. Wing, for plaintiff.
H. D. GoulderandAndrewSquire, for defendant.

WELKER, J., (amongotherthings,chargedthejury:) Therelationsof the
seaman,theplaintiff, andthemasterhavesomethingto do with therights
and dutiesof eachof theseparties. The defendantwas engagedin the
maritimebusinesson the lakes. He had to use his vesselthroughthe
instrumentalityof agents,and,as the commanderin chiefof his vessel,
heemployedCaptainGaines,andall of the otheremployeson boardof
the vesselwerethe employesof thedefendantas well asCaptainGaines,
but they were underthe control, direction, and commandof the master
of thevessel. If thisinjury hadbeend0neby the carelessnessof the co-


