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Roaers v. UNITED STATES.
(Circuit Oourt, 8. D. New York. November 21, 1887.) »

BoOND8-—OFFICTAL—RECITALS. ' .
An obligor in a bond. given to the United States—reciting that the person
for whom the security was ISiven had been “assigned to duty as a property
and disbursing officer, signal service, U. 8. A.,” and conditioned that the in-
cumbent should faithfully expend and account for all public moneys, etc.—is
bound by such obligation, and will be held to answer for a loss occurring by
the incumbent’s default, even though there be in fact no such office, and con-
sequently the incumbent be not strictly an officer, but an agent or employe of

the government. c s

Roger M. ShMm, for plaintiff,
Abram J. Rose, for defendant.

Warrace, J. The plaintiff in error is an obligor in a bond to the
United States of America, which recited that one Howgate had been “as-
signed to duty as'a property and disbursing officer; signal service, U. 8.
A.,” and had accepted said assignment, and was conditioned that How-
gate should at all times thereafter during his holding and remaining in
said office carefully discharge the duties thereof, and faithfully expend
and account for all public money coming into his hands. He has brought
this writ of error to review a judgment of the district court, recovered
against him on the bond for moneys embezzled by Howgate while acting
under the asgignment to duty mentioned in the bond.

Error is assigned that there is 'mno liability upon the bond because
Howgate was not an officer, consequently there was no breach of the con-
dition that he would faithfully expend and account for public money
coming into his hands “during his holding and remaining in said office.”
It is insisted that there was no such office as “property and disbursing
officer, signal service,” created or authorized by statute; also, that How-
gate was assigned to duty by the chief signal officer, and was not ap-
pointed by the president or the head of a department, and, therefore,
could not be an officer.

It is well settled that a bond not prescribed by law, but voluntarily
given to'the United States, is a valid obligation; that the United States
have a right to enter into a contract not prohibited by law, and appro-
priate to the just exercise of their powers; and that a bond to secure the
government for public moneys infrusted to an agent, or protect it against
loss in the transaction of its legitimate business, is such a contract.
U. 8. v. Tingey, 5 Pet. 115; U.S. v. Bradley, 10 Pet. 348; Tyler v. Hand,
7 How. 573; U. S. v. Hodson, 10 Wall. 395; U. S. v. Mora, 97 U. 8.
413; Jessup v. U. 8., 106 U. 8. 147, 1 Sup. Ct. Rep. 74; Match Co. v. U.
S., 31 Fed. Rep. 271. Hence, there being no question that the bond
in suit was a voluntary one, the obligor is liable if it was taken to in-
demnify the government against the miscarriage of an officer, or of an
agent or employé who was to be intrusted with money or property in the
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course of a lawful employment, and the terms of the bond are adequate,
and a breach has been shown.

It may be conceded, as is asserted for the plaintiff in error, that, when
-the bond was given, there'was no such office under the government as
that described in the bond; in other words, that no such office had been
specifically created by act of congress, and no act had been passed au-
thorizing the president or the head of a department to appoint an in-
cumbent, and, therefore, within the decision of U. S. v. Germaine, 99
U. 3. 508, Howgate was not an “officer,” and did not hold an office
while the bond was in force. Assuming this, the bond must be treated
as a contract to secure the government against loss from the unfaithful-
ness of an employe in the signal service, who was about to be intrusted
with public money in the course of his employment. The obligor, as
well as the obligee, is presumed to have known the law. He knew that
Howgate could not have been appointed to an office, and that what was
termed an “office” in the bond described merely an employment. The
recitals and the condition evince unequivocally an intention on the part
of the government to exact,and of the obligor to give, indemnity, whereby
the obligor was to pay not exceeding the penalty of the bond in case
Howgate should not faithfully expend and account for the money com-
-ing into his hands while discharging the duties to which he had been
assigned. As is said by the court in U. 8. v. Germaine, nine-tenths of
the persons rendering serviece are agents or employes working for ‘the
government, and paid by it without thereby becomingits officers. When -
the plaintiff in error undertook to become responsible for the fidelity of
one of these employes, “during his holding and remaining in said office,”
he must have understood that his responsibility extended to a miscar-
riage of the employe while exercising the duties to which he had been
assigned. These duties were characterized with sufficient accuracy, for
practical purposes, in the bond as those of a property and disbursing
officer.

There.is no error, and the judgment of the district court is affirmed,
with costs.

BurreERFIELD v. TowN oF ONTARIO.
(Circuit Court, N, D. New York. November 16, 1887 )

NEGOTIABLE INSTRUMENTS—PURCHASE FROM BoNA FipE HorLpER—KNOWLEDGE
oF EqQUITIES.

The purchaser of negotiable paper with knowledge of the equities existing
against it, can recover the full amount of the face value thereof, and is not
limited to a recovery of the amount paid or advanced by him for the paper,
when he purchases of one who acquired it before maturity, for value, and
without notice of any infirmity or defense.l

*The purchaser of & negotiable instrunient from a bona fide holder for value, acquires
as good a title a3 the innocent holder had, and may recover thereon, although he'may
%nve 1Iéad notice of infirmities in the note when he took it. Bodley v. Bank, (Kan.) 38

ac. Rep, —-,



