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vey such title as the contract requires, and that specific performance
should be denied. As the defendant insists by his answer upon a re-
turn of the money paid at the time of executing the contract, he is en-
titled to a decree to that effect, if the facts justify it, although he has not
filed a cross-bill. Story, Eq. Pl. § 394; Turner v. Marriott, L. R. 3 Eq.
744; Royou v. Paul, 28 Law J. Ch. (N. 8.) 555; Turquand v. Rhodes, 37
Law J. Ch. (N. 8.) 830. - It therefore becomes necessary to pass defin-
itely upon the question of the validity of the title. Upon the view
taken of the title and of the contract the defendant would be entitled to
recover back his money in an action on the law side of the court. The
decree must therefore direct repayment.

Way, Trustee, v. RusseLL.
(Cireuit Court, 8, D. New York. December 9, 1887.)

ACCORD AND SATISFACTION—AGREEMENT FOR—SATISFACTION,

W., who was the trustee of his father’'s estate, finding that one R., who
was in debt to the estate on a note for $1,000, held a note of his brother for
$7,500, “agreed to accept” the $7,500 “in payment of ” the $1,000 note. The
$7,500 note was supposed to be at hand, but it could not be found at the time.
The agreement was oral, and no memorandum was ever made on the subject.
R. subsequently found the $7,500 note, but never tendered it to W. until W.
brought suit on the $1,000 note, when he produced it in court. Held, that the
agreement was an accord, but without satisfaction, the contract being not to
accept the agreement itself, rather than the performance of it, as a satisfac-
tion of the $1,000 note, nor an agreement to the effect that the respective
notes were immediately transferred from one owner to the other.

At Law. :

Action by John T. Way, as trustee of the will of Thomas P. Way,
against defendant, Charles T. Russell, on a note for $1,000, payable to
the order of the executor of the will of said Thomas P. Way.

M. A. Kursheedt, for plaintiff.

Granville P. Howes, for defendant.

SurpMaN, J. This action at law was tried by the court, the parties
having entered into and signed a written stipulation waiving a trial by
jury.

The facts which were proved and which are found to be true are as
follows: The action was brought to recover the amount due upon a
note, dated February 20, 1874, which was signed and executed by the
defendant for value received, whereby he promised to pay, on demand,
to the order of J. Smith Rice, as executor of the last will of Thomas P.
Way, deceased, the sum of $1,000, with interest at 7 per cent. per an-
nuimn, payable semi-annually. On or about July 16, 1879, the plaintiff
was duly appointed trustee, under said will and testament, in the place
and stead of said Rice, and theéreafter received, among the other assets
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~of ,éaid- estate, the said ‘note, upon which interest had been theretofore
. paid, and was thereafter paid to February 20, 1882. Said note has not
.been paid, and is still in the possession of the plaintiff. On or about
- the. day of August, 1883, one George E. Way, a brother of the
_plaintiff, and one of the heirg of Thomas P. Way, executed and deliv-
“ered to the defendant his, the said George E. Way’s, promissory note,
. for the sum of $7,500, payable on demand, to the order of the defend-
ant, for value received, with interest, which note has never been paid,
but is still due. In the months of September, October, and November,
1884, the plaintiff and defendant had interviews in Liverpool, England,
upon the subject of the said two notes. The plaintiff had been sum-
moned to England by a cable message from said George E. Way, asking
for relief. He was then in distressed circumstances in London, and had
been assisted by the defendant. At this time, the plaintiff verbally
agreed that he would accept said note of $7,500 of said George E. Way
as payment in full of said $1,000 note now in suit. The $7,500 note
was then supposed to be in Liverpool, but it could not be found. In
September, 1886, the defendant found the note among his papers at his
house in this country. It was not tendered to the plaintiff before trial,
and it has never been delivered to or accepted by him. The parties
have stipulated that it was produced, and tendered in court. No writ-
ten agreément or memorandum was ever made on the subject.

The burden of proof to establish the fact that said agreement or ac-
cord was made is upon the defendant, and I have found the fact upon
his testimony, notwithstanding the testimony of the plaintiff. The in-
terviews were of a character and accompanied with circumstances which
would naturally make a clear impression upon the defendant. His tes-
timony is distinct, and the story is a probable one. The interview in
regard to which the plaintiff testified was not probably the Liverpool
interview; for he called upon the defendant for interest, and was shown
the $7,5600 note. The general denial that he ever agreed to accept his
brother’s note in payment of the note in suit does not lead me to doubt
the fact that such an agreement was made.

The remaining question is that of law upon the foregoing, which are
all the facts in the case. The agreement is pleaded as an accord and
satisfaction. It is not claimed that an accord executory, without an ac-
cepted performance of ‘the agreement, is a bar to the suit; but it is
claimed that the agreement was a mutual one to cancel the note, the ef-
fect of which was that each was thereupon canceled. It is not denied
that such an agreement could be made, and that if, by its terms, it was
to take immediate effect and was not to be executory, the result which
the defendant claims would be accomplished, or an agreement could
have been made by which the $1,000 note was paid by the promise of
the defendant to deliver to the plaintiff the $7,500 note.~ But the
agreement, as testified to by the defendant, was that the plaintiff “agreed
to accept” the $7,500 note “in payment of” the note in suit. He fur-
ther says: “The plaintiff agreed to accept the said note of George E.
Way as payment in full of said note of myself.” This agreement was
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executory,—that the plaintiff would thereafter receive:the ‘note of his
brother in lieu of the note in suit. Meantime, and until the accord was
performed and accepted, the $1,000 note was not discharged. It was
not apparently agreed that the $7,500 note was canceled, but it was to
be taken by the plaintiff, and to become his property. The agreement
was not to accept the agreement itself rather than the performance of it,
as a satisfaction of the $1,000 note, neither was it an agreement that the
respective notes were immediately transferred from one owner to the
other. It was an accord, which is “an agreement, in the case of con-
tracts, where the creditor agrees to accept some other thing in lieu of
that which is contracted or promised to be done.” 1 Swift’s Dig. 499.
The authorities upon the subject of accord without satisfaction are nu-
merous and well known, and are uniform that the answer or defense is
no bar to the suit. Goodrich v. Stanley, 24 Conn. 613; Kromer v. Heim,
75 N. Y. 574. ‘ : Co

Let judgment be entered for the plaintiff, as of October 19, 1887, for
$1,896, and costs. :

Pore and another v. PoRTER.
(Cireudt Court, 8, D. Towa, C. D. December 12, 1887.)

1. ConTrACTS—To0 PAY ANOTHER'S DERT—ACTION BY BENEFICIARY.

C. bound himself personally by a note and mortfage on personal property,
but in executing the same designated himself as “Agent.” He afterwardssold
the mortgaged property to the defendant, who, agreeing to pay the mortgage
debt as a part of the purchase price, sold the property, but refused to pay the
plaintiffs, who were the mortgagees, the amount of the mort% ge debt. Held,-
even though C.’s wife was the real owner of the business, C. having bound
himself personally, plaintiffs could maintain an action at law against defend-
ant on his contract with C. to pay the mortgage.

2, BamME. v

Defendant bought personal propertysubject to a mortgage, which he agreed
to pay as a part of the purchase price. Plaintiffs, who were the mortgagees,
brought an action to recover on defendant’s agreement with the mortgagor to
pay the mortgage debt. Held, that defendant was estopped from setting up
88 a defense an informality in the execution of the mortgage. .

At Law. :

The plaintiffs, Pope & Davis, were the mortgagees of 5,000 bushels
of corn. The mortgagor sold the same to the defendant, James Porter,
who agreed to pay the mortgage debt as a part of the purchase price.
Defendant sold the corn, and, refusing to pay plaintiffs the amount of
the mortgage, they brought this action to recover under the agreement
between the defendant and the mortgagees. Defendant demurred.

Cummins & Wright, for plaintiffs, :

" E. J. Goode, for defendant.

Suiras, J. On the twenty-fourth day of February, 1881, one D. A.
Cheney,a resident of Polk county, Iowa, executed a chattel mortgage-on



