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SECURITY CO. 'V. CHRISTY et aZ•

•(Olrcnit Oourt, S. D. Iowa, a. D. December 12, 1887.)

Bill for Foreplosure of Mortgage.
Ka1ftrm,an & Guernsey, for complainant.
Phillip's & Day, for defenqants.

SHffi.AS, J. 'rhe bill in this cause was filed for the purpose of foreclosing
a mortgageexecuted by William Christy to William Bolles to secure the pay-
ment of the sum of $4,000, payable November 1, 1884. In 1881, after the
execution of the mortgage, Christy sold the land to one Couch, who is made
a defendant. At different times payments of amOlmts sufficient in the ag-
gregate to discharge the m,ortgagedebt were made by Christy &; Couch to H.
R. Creighton, of Des Moines; the same being made before the date of the ma-
turityof the loan. The conclusions reached in the case of SeCUl'ity Co. v.
Richardson, ante. 16. are decisive of this cause. The ,Security Company
does not claim to be the beneficial owner of the note and mortgage. It is
merely a trustee for William Bolles. ' The evidence shows. as, is held in the
Richardson Case, that Bolles had constituted H. R. Creighton his agent in
Iowa. with authority to collect the amounts due him and to receive payment
thereon before. as well as after. maturity. The payments jllade to Creighton
were therefore, in effect. made to Bolles, and hence. when ,this suit was
brought. there was nothing due complainant or William Bolles. Decree must
therefore be fOl' dismissal of bill on the merits. at cost of complainant!

HALL and others �v�~ GREENBAUM; and others.

(Oircuit Oourt, N. lJ. fllz'noia. December 20,1887.)

LIMITATION OFACTIONS-BANKRUPTCY-SUSPENSION OF RIGHT OF ACTION.
Defendants were adjudged bankrupts in 1874, and plaintiffs proved their

claims against them. A discharge was denied defendants in 1882. To an ac-
tion brought by plaintiffs in 1887 to enforce their claims, defendants pleaded
the limitation of 10 years. Rev. St.' Ill. c. 83, �~ 23, provides that, when an ac-
tion is stayed by statutory prohibition, such time is not part of the time limited
for the commencement of actions, and. Rev. St. U. S. �~ 5105, prohibits a cred-
itor who has proved his claim tomaintain suit pending the proceedings in bank-
ruptcy, and provides that such ,creditor shall not be held. to have waived his
right .of action "where a discharge has been refused, or the bankruptcy pro-
ceedings determined without .a discharge." Held. that plaintiffs were entitled
to maintain their action against defendants.

On Demurrer.
L: H. BOttteU;for plaintiffs.
Moses '& Newman', for defendants.

BLODGETT, J. This is a demurrer to plaintiffs' second replication to
defendants'third plea. ·TM third plea is that the causes of action, set
out in the second, third, and ninth counts of the declaration did not ao-
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erue within 10 yearsbefore the commEmcementof this suit; and the
replicationin questionto avoid this plea alleges,in substance,that the
defendantswere,onJuly 7, 1874,adjudgedbankruptsby the United
Statesdistrict court of this district; thatplaintiffs provedtheirsaiddebts
againstthe estateof the defendantsin suchbankruptcyproceedingson
the twentiethday of August, 1874, and that, from that time until the
twentieth day of May, 1882,when said district court refusedto grant
the defendantsa discharge,the plaintiffs wereprohibitedfrom bringing
suit on the causesof action in question;and excluding this periodof
time when plaintiffs were so prohibited by law from maintainingany

. suit ontheseclaims, the saidcausesof action did accrueto the plaintiff
within 10 years. .

Section23, c. 83, Rev.St. Ill., which is the limitation actofthestate
of Illinois, providesthatwhenthe commencementof an action is stayed
by injuIlction:or order of a judgeor court, or statutoryprohibition, the
time of the continuanceof the injunction or prohibition is not part of
the time limited for the commencementoftheactions.

The questionpresented,then, is, werethe plaintiffs prohibitedby the
bankruptlaw ftombringingsuitagainstthedefendantsuponthesecauses
of actionpendingthedefendants'bankruptcyproceedings,anduntil their
right to a �d�i�s�~�h�a�r�g�e from theirdebtsby saidproceedingswasdetermined?
Section5105oftheRevisedStatutesof the United States,(title "Bank-
ruptcy,")asamendedby theseventhsectionof the act of June22,1874,
(18 St.: 179á,)readsasfollows:

uNo creditor proving his debt or claim shall beallowed to main.tainany
suit at law or iIl eqUitythereforagainstthe bankrupt,but shallbedee01edto
havewaivedall rightof actionagainstthem; andall proceedingsalreadycom-
menced,or unsatisfiedjUdgmentsalreadyobtainedthereonagainstthe.baI1k-
rupt,shallbe'deemedto bedischargedandsurrenderedthereby. �B�l�~�t a cred-
itor prOVing his debt or claim shallnot be.held to havewaived his rig)lt of
actionor suitagainstthe bankrupt,wherea dischargehas beenrefused.or
theproceedings�~�a�y�e beendeterminedwithout a discharge." .. .

I do not :find that the expressquestionraised by this demurrerhas
everbeenpassedupou by the supremecourt, but it seemsto melan-
guagecould hardly be plaineror more definite than this as the section
now standsari1ended. The amendmentof 1874consistediná.addingto
the original sectionthe last sentence,commencingwith the word "but,"
after the word "thereby;" and whatevermay have beenthe construc-
tion given by thejudgesto the original section 21 of the bankruptlaw
of which section5105is a part, I think therecanbe no doubt that con-
gressintendedto makeit clearbeyondquestionthata creditorwho had
provedhis claim againstthe bankrupt'sestatewasnot precludedfrom
maintaininganactionagainstthe bankrupton that debt, or the unsat-
isfied portion of it, if the bankruptshould be denieda discharge,or if
the proceedingsin bankruptcyshould be determinedwithout granting
a discharge.

Counselfor the defendantsrely, in supportof their demurrer,upon
Boyntonv. BaU, 121 U. S. 457, 7 Sup. Ct. Rep. 981, a careful reading
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of thatcaseshowsthat the decisionturns wholly upon the construction
to begivensection5106of the RevisedStatutes, insteadof section5105,
and, to my mind, it doesnot seemto touch the questionhare under
consideration. Takenas it now stands,section5105 clearly prohibits
a creditor who has proved his debt againstan estatein bankruptcy
from maintaininga suit at law or in equity, on such causeof action
pendingthe proceedingsin bankruptcy, and, if a dischargeis refused,
or the proceedingsáin bankruptcydeterminedwithout a discharge,the
creditor.is remittedto his right of actionagainstthe bankrupt.

It is urged that the bankrupt merelyhas the privilege of insisting
,lpon a stayof proceedingsat law pending his bankruptcyproceedings;'
md that may be true in regardto casesarisingunderthe provisIonsof
Jection5106,butclearlysuchwasnot the intentionof congressin regard
to casescomingwithin the provisionsof section5105,asnow amended.
Wherea creditorhasprovedhisdebt,andwhile thebankruptcyproceedá
ings are pending,awaiting theactionof the court uponthe questionof
the right of the bankruptto a discharge,it wasevidently the policy of
thelaw to protectthebankruptfrom harassingsuitsbycreditorswho had
madethemselvesparties to the bankruptcyproceedingsby cominginto

.the bankruptcourt and proving their claims; but if thoseclaimswere
not satisfiedout of the bankrupt'sestate,and the bankruptcyproceed.
ings terminatedwithout the issueof a discharge,or a dischargewas re.
fused to the bankrupt, then those creditors could afterwardsproceed
againstthe bankruptfor thecollectionof their demands. The language
of the bankruptlaw is: "No creditorproving his debtor claim shall be
allowedto maintainanysuitat law or in equitythereforagainstthebank-
rupt," etc. Thisis clearlya peremptoryand positiveprohibition against
the maintenanceof a suit agail)st a. bankrupt by a creditor who has
provedhisdebt; and until that prohibition is at an end by the denial
of the discharge,or the determinationof the proceedings,the creditor,
within the meaningof section23 of the Illinois statuteof limitations,
maybesaidto bepreventedby statutory prohibitionfrom thecommence-
mentof an action. HenceI amof the opinionthat the demurrerto the
replicationis notwell taken,andthat thereplicationfurnishesasufficient
answerto the defensesetup in the plea.

Demurrerto the secondreplicationto the defendantsthird pleaoverá
.ruled.
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In re BURKHARDT.

(District Oourt, E. D. Wisconsin. October27, 1887.)

1. CRIMINAL PRACTICE-REMOVAL FROM: DISTRICT-REV. �S�T�~ ¤ 1014.
Wherea removalis sought,undersection1014,Rev.St., of an accusedperá

sonfrom the district where he is found to the district wherethe allegedofá
fensewascommitted.thereshouldbe a preliminaryexaminationto establish
the identity of the prisoner,and his probableguilt, beforea warrantfor his
removalis issuedby the judge.

2. SAME.
In sucha case,the judge is not required to decide absolutelythe question

of guilt or innocence;nor is heauthorizedto dischargethe accusedif there
besomedoubtof guilt.

S. SAME.
If identityis shown,anda caseof probableguilt made,it is incumbentupon

thejudgeto issuea warrantfor theremovalof theprisonerto theproperdisá
trict,.where a jury may determine,upon all the evidence,the questionof
guilt or innocence.

(Syllabus by the Court.)

In the Matterof theApplication for theremovalof RichardBurkhardt
to the district of Minnesotaon a criminal charge.
W. A. Walker, for the United States.
W. a. WiUiarns, for accused.

DYER, J. On the fifteenth dayof Octoberthe attorneyfor theUnited
Statespresentedto a uommissionerin this district a complaint, in writ-
ing, chargingthat on the fifth day of March, 1887,Richard Burkhardt
wrongfully and unlawfully took from the post-office at Wells, in the
stateof Minnesota,a certain letterdirected to one August Biederman,
which had'beentheretoforedepositedin thepost-officeat Oshkosh,Wis-
consin,addressedto saidBiederman,andwhichcontaineda draft of the
valueof $100; andthat the accused,having obtainedpossessionof the
letter, embezzledthe sameand its contents. A warrantwasthereupon
issuedfor the arrestof Burkhardt,and,beingfound in this district, he
wasarrestedand broughtbeforethe commissionerto answerthe charge
againsthim. Before theseproceedingswere instituted,a warrant had
beenissuedby a UnitedStatescommissionerin thedistrictof Minnesota
for the arrestof the accused,but he was not found in that district.
Upon beingbroughtbeforethe examiningofficer here,a preliminaryex-
aminationwashad,suchasis usualin criminal cases;and, uponbeing
satisfiedof the identity of the prisoner,andof his havingcommittedthe
offensecharged,the commissionerheld him to bail, and, in defaultof
bail, the accusedis in the custodyof the marshal. Application is now
made by the district attorney,under section1014, Rev. St., for a war-
rantfor the removalof theprisonerto Minnesota,wherehe maybeátried
for the offensewith which he is charged.

The courseof procedurepursuedby the district attorney,preliminary
to the presentapplication,wascorrect. Section1014providesthat"for
any crime or offenseagainsttheUnited States,theoffendermay,by any


