HILLS ©. RICHMOND & D. R. CO. 81

Hivrs ». Ricamonp & D. R. Co.!
(Cireudit Court, N. D. Georgia. December 5, 1887.)

ReMOVAL OF CAUSE—LOCAL PREJUDICE—AFFIDAVIT,

Section 2 of the act of March 3, 1887, (24 Bt. 553,) does not change the prac-
tice as it formerly existed, so far as concerns defendants seeking to remove
from state to federal courts on the ground of prejudice orlocal influence. In
respect of plaintiffs so seeking to remove, the act in express terms makes it
the duty of the circuit court, on the application of the other party, to examine
intothe truth of the affidavit, and the grounds therefor; but the absence of
any such prevision as to defendants clearly indicates that the law in this re-
spect was not intended to be changed as to them.

Action to Recover Damages. On motion to remand.
N. J. & T. A. Hammond, for plaintiff. ,
Barrow & Thomas and Henry Jackson, for defendant.

Newman, J. This case was removed to this court by the defendant
from the superior court of Fulton county, under what is commonly
known as the “Local Prejudice Act.” The petition for removal, after
stating that the defendant is a corporation organized under the laws of
Virginia, and a. citizen and resident of that state, and that the subject-
matter of the suit exceeds the sum or value of $2,000, slates that from
prejudice and Jocal influence it will not be able to obtain justice in the
superior court of Fulton county, or in any other court in the state to
which it might, under the laws of said slate, have a right, on account of
prejudice or local influence, to remove the same. With the petition was
filed the following affidavit:

“I1, B. Berkley, being duly sworn, do say that I am the superintendent of
that division of the Richmond & Danville Railroad Company which extends
from the city of Charlotte, in the state of North Carolina, to the city of At-
lanta, in the state of Georgia; that I am specially intrusted by the said rail-
road company with the attention to the defense of all cases brought against
said company in the courts of the said state of Georgia, and in the courts of
the United States which are held in said state; that I am specially intrusted
by the said railroad with the taking of such steps for the protection of its in-
terests and rights in such casés as may be brought against it in either of the
courts aforesaid, as my judgment may approve; that I am the highest officer
in said company located in the state of Georgia, and having an office therein;
that T have full authority to take such steps as may be necessary for the re-
moval of causes brought in the state courts into thé United States courts,
where the facts authorize such removal, and my judgment is that the removal
is necessary to the protection of property, interests, and rights of the com-
pany; that I have had long and Iargé experience in the defense of cases brought
against said railroad company in the courts of the state of Georgia, and in the
superior court of the county of Fulton, in said state; that from that experi-
ence 1 now make this affidavit that I believe that from prejudice and local in-

" fluence the Richmond & Danville Railroad Company will not be able to obtain
justice in said state court, or in any other state coutt to which the said railroad
company may, under the laws of the said state of Georgia, have the right, on

1Reported by W. A. Wimbish, Esq., of the Atlanta bar. °
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account of such prejudice or local influence, to remove said cause. Deponent
further deposes that the facts stafed in the foregoing petition for removal by
the said Richmond & Danville Railroad Company are true.”

A bond was also filed, in“accordance -with the law. ~‘The order of the
judge of the superior court was as follows:
~“Upon-considering the foregomg petltlon, bond and afﬁdawt it is ordered
that the bond be accepted and approved, and that this court proceed no far-
“ther in'this case. It is furtheér ordered that the clerk of this court make out
a complete transcript of the record of this case, and of all processes, pleadings,
depositions, testimony, and other proceedings therein had, and furnish the
same t0 the petitioner, the Richmond & Danville. Raxlroad Company, or its
counsel, in order that the same may be filed in the circuit court of the United
States for the Northern distriet of Georgia.”

The record was filed in ‘this court September 26 -1887, and a motion
is now made to remand the case to the state. court The motion to re-
‘mand is based on the ground that under the act of March 3, 1887, (24
St. at Large, 552,) it is now necessary, even as to a defendant seekmg a
“removal, to make a stronger case before, this court to justify retaining
Junsdlctlon than would' have been necessary under the original act of
"1867,(Rev. 8t. U, 8. § 639, subsec. 8.) In other words, that the language
“when it shall be made to appear to said circuit court that from 'preju-
“diee or, local influence he' will not be ‘able t¢ obtain justice in such state
<dourt, ‘or in any other state tourt to which the said defendant may, un-
‘der the laws of the state; have a right, on account of such prejudice or
“Jocal influence, to remove said case,” (Act March '8, 1887, § 2,) was in-
tended to change the law and practice, as it formerly emsted ‘of removal
by affidavit of the party. “Before the passage of ‘the last-named act, the
_law in terms authorized the removal upon the ‘affidavit of either party
“stating “that he has reason to bélieve, and - does 'beheve, that from'prej-
ydice or ‘Jocal influence, he will not be able to obtain justice in said state
court.”  The latter part of section 2. of the act of March 3, 1887, as to
removals ‘by-plaintiffs on account of prejudlce or local mﬂuenee, is in
“the followmg language:- " *

““ At any time before the trial of : any suit Whlch is now pending in any cir-
‘€hif court, or may hereatter ‘be'entered therein, and which liis been removed
to said court froph a state court on the affidavit of any party plaintiff that he
_bad Téason to belisve, and did believe, that from preJuglce or local’ inﬂUence
he was unable to dbtain j ustice in, said state court, tbe clrcu;t court shall, on
applicdtion of the oher party, examme into the truth of the affidavit, and the

rounds thereof; and, unleéss it shall appear to the ‘Satisfaction of the said
‘eourt that said phrty will fiot be’ 4ble to obtain ji ustiée in such state court, it
shall cause the same to be remanded thereto.” _“ \

This in terms makes it the duty of the oomvb in the case of a removal
"by a plamtiﬂ' ot the application of the other party to examine into
“the truth of the affidavit, and ‘the grounds thereof.” But nd such pro-
vision is made as to a ¢asé removed by a deféndart. It is clesr from
-this that 1t was mtend,ed by congress to establish. a. different rule as to
defendants removing cuses to this court from that of plaintiffs. And
the reason for a diﬁ'erent rule is apparent: - The plaintiff, in a case in



