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oftenleasedthe same,keepsthe key whenunoccupied,andis everready
to rent the premiseswhenappliedto by a persondesiringa house. As
long asthe houseis underthe control of the claimant,it is the symbol
of his ownership, andassertshispossessionandright of possessionagainst
aU mankind.

If you find from theevidencethatthedefendantGarretthasexercised
�t�h�~ acts of ownershipthat I have,describedfor seven years,then you
shouldfind this issuein favor of the defendants. The caseis now with
you for your considerationandaction.

Thf' jpry returneda verdict in favor of thedefendantson all the issuessub-
mittedto them.

UNITED STATES V. EDWARDS and others.

(Circuit Court. D. Kansas. September12,1887.)

PUBLIC LANDS-SALE OF INDIAN LANDS-AcTION TO SET ASIDE PATENT.
An act of congress,passedMay 28, 1880, required that applicantsfor the

settlementof certainlands,heldin trust for Indians,shouldhavethe qualifi-
cations,of pre-emptors,andthat they should be actual settlers, and make
payment. After final receiptswere issuedto parties enteringupon tractsof
suchland, andthey were'boughtandpaidfor by a third party to whom patá
entswereissued,a bill wasfiled by the �~�o�v�e�r�n�m�e�n�t to set asidethe patents.
on the ground of fraud, and evidencewas offered to show that the parties
makingthe entrieshad �n�~�v�e�r establishedresidenceupon the lands,but were
generallyabouta neighboringtownor employedin anotherstate. Held, that
asthegovernmentdid not by such evidenceclearlyandsatisfactorilyshow
that it hadbeen defrauded,andthat, as the parties enteringhadthe qualifiá
cationsof pre-emptors,wereactualsettlers,andhadmadepayment,and the
proceedingsin the land-officewereregularon their face, andfree from collu-
sion betweenthe purchaserand the partiesentering,a decreewould be ená
tereddismissing-the bill'.

In Equity. Action to setasidepatentfor public lands.
Hatton &- Ruggles,for defendantHalsey.
Harris, Harris &- Vermillion, for defendantLombard Mortgage Com-

pany.

BREWER, J. Fifteen suitshavebeenbroughtby theUnited Statesto
setasidethe patentsto as many different tractsof land in the countyof
Harper,in this state., The groundsallegedin eachbill are fraud in ob-
taining thepatent. Oneparty is a defendantin all thecases. The facts
in all areSimilar,andtheymaythereforebeconsideredtogether. Therule
to be observed,and the amountof proof requisite in casesofthis char-
acter,have recently been stated by the supremecourt in the Maxwell
Land-Grantcase,121 U. S. 325, 7 Sup.Ct. Rep.1015,asfollows:

"We think thegeneraldoctrineto be thatwhen, in a courtof equity, it is
proposedto set aside,to annul,or correcta written instrumentfor fraud or
mistakein the executionof theinstrumentitself, thett'stimonyonwhich this
is donemustbeclear,unequivocal,andconvincing,andthat it cannotbedone
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upona bare preponderanceof evidencewhich leavesthe issuein doubt. If
the proposition,as thuslaid downin thecasescited.is soundin regardto the
ordinarycontractsof private individuals.how much more should it beob-
servedwheretheattemptis to annultbegrants.the patents.andothersolemn
evidencesof title emanatingfrom thegovernmentof theUnitedStatesunder,
its official seal. In this classof cases,the respectdue to a patent,the pre-
sumptionsthatall theprecedingstepsrequiredby the law hadbeenobserved
beforeits issue,the immenseimparLanceandnecessityof thestabilityof titles
dependentupontheseofficial instruments,demandthat theeffort to setthem
aside.to annul them,or to correctmistakesin them,should only besuccess-
ful whentheallegationsin which this is attemptedareclearlystatedandfully
.sustainedby proof." '

�~ 'With thafexpositionof the law asmy guide, I passto the considera-
tion of thefacts of thesecases. The final receiptsin all thesecaseswere
issuedin thefall of 1882,and the landswerethe sameseasonpurchased
by the defendantM.H. Halsey. Theproceedingsin the land-officewere
regularon their face, and the partiesenteringthe land, the BU bsequent
patentees,were real parties,and not fictitious personsas in the Moffat
CaBe;andnow, beforegoing further into the details, I am metwith this

'question: Must the entry have beenmadesubjectto the provisionsof
the generalpre-emptionlaws, and if not, whatwas requisite to entitle
the party to it? Theselandsarea part of the OsageIndian Trust and
Diminished'ReservedLandswhich werecededby the Osagetribp "f ¥.i-
dians to'tbe governmentby the treatyof January21,1867,(14 II S.
St. at Large, 687,) and,as providedin saidtreaty,'were"to be c"ld in,
trust for said Indians,and to be surveyedandsold for their b'lnf'fit by
the secretaryofthe interior." On April 10, 1869,byjoint resolutionof
congress,thatbodyprovided for t.he saleoftheselands, to "anybonafide
settlerresiding uponany purti' 'u [llereof." This act wasre-enac+pdon
July 15, 1870, with someslight changes. In Fosterv. BroRt, 11 Kan.
350, the constructionof this act camebeforethe supremecourt of that
state,andit was thereheld that the claimant'sright to IJtlrchasewasnot
det.erminedby the generalpre-emptionlaw, but rested upon thiE a0L.

I wasa memberof that courtat that time, and took part in this decis-
�i�o�n�~ Two or three subsequentactswere passedby congresswhich do
not ,. quire notice, for on the twenty-eighthday of May, 1880, an act
waspassedwhich seemsto me controlsin the matte!'. The first section
makesprovisionfor thenresidingsettlers. �T�~�.�E�' sel.;ondreadsasfollows:

"Thatall thesaidIndianlandsremainingunsold and unappropriated.'md
notembracedin theclaimsprovidedfor in sectJ()noneofthisact,shall b6sub:
jectto disposalto actualsetUersonly, haVingthequalificationsof pre,elItptors.
Such settlershallmakedueapplicationto t.he register,with proof of settle-
mentandqualificationsasaforesaid,and uponpaymentshall be permitted to
enter,"etc.

All that is requiredof the applicantis that he shall have theáqualifi.
cationsof a pre-emptor,that he shall be an actual settler,and that he
shall ma,kepayment. As thegovernmentheld theselandsundera trust
to convertthem into cash, its primary objectwas, of course,to realize
assoonandasmuch as possible,and not, as in respectto public lands
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generally,to have them occupiedand improved; so it might properly
ignorethe questionsof improvementor lengthof occupation. The trust
was fulfilled when the moneywasobtained. The land departmenthas
t:ece'ntlyplacedthe sameconstructionuponthis matter. Seethe letter
of actingSecretaryMuldrow to CommissionerSparks,of dateApril 26,
1887.approvedby the actingsecretary,and �p�u�b�l�i�s�h�~�d in Copp'sLand-
Ownerof June1, 1881,on paga58. Now, thereis no disputethatthe
moneywaspaid,-$200for eachquartersection,-andit is abundantly
shown'. that defendantHalseypurchasedfrom eachparty enteringhis
separatetract, payinghim $500therefor. Thereis not a 8cintilJ.a of tes-
timony to showthat theseentrieswere madethrough any collusion or
by viJ'ltU,e,of any agreement,betweenHalseyand the partiesentering.
ThereJ.snota particle of testimonythat showsthat anyoneof these
partiesenteringdid not havethequalificationsof a pre-emptor,except,
perhaps,asto oneparty. As to him thereis testimony,if competent,
�t�h�a�~�h�i�a fathersaidthat he wasbut17 yearsof age,andthe opinionof
,one:witnessthat,he did not look older.,thanthat. On the otherhand,
�t�h�e�r�~ ja testimonythatbeappearedto bea manof age,and hisownaffi-
davit:..ttachedto his application. With respectto someof the parties
entelling, there is affirmative and clea.r testimonythat they did reside
UpOnthelands; with respectto others;thetestimonyis'very unsatisfac-
tory. So far asthe five partiesof the name of SnydeNl.reconcerned,
evidently they madesomeimprovementswith a view to residence,and
residedupon'thelandsat differenttimes,thoughnot,�c�~�t�i�n�u�o�u�s�l�y�. As
to the other eight, the improvementswere insignificant, and in some
casesit is dQubtful whethertherewere any; and it is 'not affirmatively
shown\tllatthey everactually-someof them at least-residedon their
tracts." If six months'continuousresidencewasrequisite,Ishoul<1have
no, dQubtthat the governmenthadclearlyshowna lack ofsuchresidence;
but when,itcomesto the questionwhethertheyeverdid for ashorttime
actually,makea residence,1 think in mostof thecasesthe government
has failed to prove the.negative. After, the purqhaseprice had been
paid, and the receiptsissuedandconveyancesmade by the partiesen-

, tedngto Halsey,it appearsthat somequestionarosea.s to the validity
of �t�h�e�~�e entries.. A hearingwasorderedbeforetheland-officeatWichita,
but the hearingwaspostponedindefinitely; and thereuponMr. Halsey
wentto Washington,and appliedfor a hearingbeforethe commissioner
of �t�h�~�l�a�J�;�l�l�1�-�o�J�;�f�i�c�e�, which wasgrante<i.anduponsuchhearingtheentries
were sustained,and patentsthereafterissued. Not one of the parties
,who madethe severalentrieshasbeenfound,or his testimonyprocured.
The testimonyofthegovernmentis mainly that ofwit'nessesto theeffect
that thesevariousparties,during the"Summerandfall of1882,weregen-
erally about the town of Harper,or employedin the Indian Territory,
fromwhjch iUa inferredthat theyneverestablishedany residenceupon
thesel$nds; and,as to someof the parties,thetestimonypointsstrongly
in that'dil'ection; but when I take into considerationthe trl,lst under
which the governmentheld theselands,the spirit of:this act of 1880,
the fact oitheactualpayment,theevidenceof no collusionorconspiracy
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betweenHalseyand the partiesentering,it seemsto n1e that I cannot,
within the rule laid down by the supremecourt as quoted above,hold
that the governmenthasclearly and satisfactorilyshown that it was de-
frauded in these entries. It is unnecessary,therefore, to inquire as
to the right of subsequentparties purchasingfrom Halsey, or �h�o�l�d�i�n�~
mortgagesplaced upon the landsfor Halsey,being entitled to a decree
in his favor. Theyarealso protected. With the failure of the principal
attack,the collateralassaultsalso fail. A decreewill be enteredin each
casedismissingthe bill.

THE ALASKA.

VAN PELT and others 'lJ. THE AJ"ASKA.

�(�~�r�c�u�i�! Oourt, S. D. New York. 1887.)

1. COLLISION-TAKING PILOT ON BOARD-DUTY 'OF STEAMER.
When a pilot is to be takenon boarda steamerat sea.,it Is the duty of the

steamer,whenshegetssufficiently nearthe pilot-boat, to permit the latterto
undertakethe immediatemaneuversnecessaryto approachthe steamer,to
stopher own headway,and leavethe executionof thesemaneuversand the

.subsequentdetailsof transferringthepilot to the judgmentof the nilot-boat.
2. SAME-TAKING 1;>ILOT ON BOARD-EVIDENCE."

Iii .!l suit to recoverdamagescausedby the sinking of a pilot-boatáby' a
stea.merduringmaneuversincident to the transferof the pilot, the evidence
of expertsis admissibleto showthe usageof navigation under the circum-
stancesof. the occasion.

8. SAME-ACTION FOR-LACHES-DEATH OF WITNESSES.
Eleven months after the pilot-boat had been sunk by collision with a

steamerat sea,a �l�~�b�e�l wasfiled to recoverdamages. In the interval between
the collision and thefiling of the libel the steamerhad passedinto the pos-
sessionof a third party, who hadno noticeof the collision at the time he ac-
quiredtitle. Held. that the libelantswerenot guilty of laches,astheir most
importantwitnesses;;the crew of the sunkenvessel,had'lerishedwith her

4. NEGLIGENCE-ACTION FOR DEATH-ADMIRALTY.
No BuiHn admiralty, in the courtsof theUnited States,canbe maintained,

underthe generalmaritimelaw, to recoverdamagesfor the deathof a human
beingon the high seasthroughnegligence.

In Admiralty. Libel for damages.
JamesParker. for libelants.
GeorgeB. Adam8,for claimants.

WALLACE, J. This libel was filed to recoverdamagesfor the lossof
the pilot-boatColumbia,and the personaleffectsof her crew, in conse-
quenceof a collision Of the steamerAlaskaon the night of December2,
1883,by which the pilot-boatwassunk,andall the men on boardwere
drowned. A supplementallibel Was filed to recoverdamagesfor the
deathof the personslost, on behalfof their respectivewidows. Thedis-
triot �c�o�~�r�t condemnedthe steamerfor �o�n�e�~�h�a�l�f the damagesfor the loss
oLthe pilot-boat, her furniture, etc., and the effects of the crew; and
dismissedthe supplementallibel filed by thewidowsof thedeceasedsea-


