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takesa buildingashe finds it, and if he preservesit in thesamecondi-
tion in which he receivedit, he is not liable for anyinjury which results
alone from such condition. He must be guilty of somewrong, either
of negligence,causingthe insecurityand instabilityI or of disregardof
somecontractobligationto put it in repairandgoodcondition. ClearlyI

so far asis disclosed,hewasunderrio responsibilityfor the injury. He
was thereforeimproperlyjoined. The only real party is the ownerof
the building, and as he is a citizen of anotherstate,he is entitled to a
.removalto this court.

Motion to remandoverruled.

SHORT t1. CHICAGO, M. & ST. P. Ry.

(Olf'ttUit (Jour,- D. Minnuota.á December15, 1887.)

1. REMOVAL 'Oll' CAUSES-AOTOF �1�t�i�A�~�C�H 8, 1887-Locll �~�E�J�U�D�I�C�L
Act of congressof March8, 1887, �~ 2, providesthat, in. suits in the state

conrts,Where the defendantis a. ciilzen of- anotherstate,he mayhavethe
causeremovedto the circuit court of the UnitedStatesif it shallbe madeto
appearto the circuit courtthat fromprejlldiceor local influencehe cannot
obtain justicein the statecourt. Hetd that, under this section,a merefor-
mal affidavit by the defendantthat he believesthathe calinotobtain justice
becauseof prejudiceor local influenceis not sufficient; but thefact that such
prejudiceor local influenceexistsmust be shownto thecircuit by oral testi-
manyor by affidavit. .

t. BAME.
Theaffidavit showinglocal prejudiceand influence,asagroundfor there-

moval,of �(�l�a�~�s�e�s from the stateto theáfederalcourts,underthe provisionsof
actof congressof March 8,1887,maybe'tiled in the statecourt,and a cer-

, titled copythereofsentupto thecirGuit court.
a SAME; "

TheW'o"yisionsof the actof congress1867,relatingto the removalof causes
from the state to the federalcourts on the groundof prejudice andlocal in-
fluence;were repealedby the provisions of the act or congressof March8,
1887, eVt;ln thoughexpresswordsof repealwerenot used: ..

4. COURTS-ACT OF MARCH 8. 1881-SUITAGAINST CITIZEN OF ANOTHER STATE.
Underthe provisionsof act of congres!lof March8, 1887,an actionmay be

maintainedin the circuit courtof the United Statesagainsta citizenof an-
other state. ¥

On :Motion to Remand,
The �p�~�a�i�n�t�i�f�f�, Allen M. Short, brought action againstthe defendant

mil roadcompanyI in thestatecourt. The defenda,ntservedan orderof
removalto the circuit courtof the United States,whereupontheplaintiff
movesto remandto the statecourts,upon the groundthat theaffidavit
uponwhichthe orderof removalwasbasedwas insufficient.

Wil8O'/lr &: Bowers,for plaintiff. .
W. H. Norris andFlandrau, Sqwirea&: Outcheoo, for defendant.

BREW:Jm,J. This is a motion to remand. The actionwas brought
. by aácitizenof Minnesotaagainstthis railroad corporation.which is a
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citizen of the state of Wisconsin. It is an attempt at removal under the
act of 1887, on the ground of local prejudice, it being too late for a re-
moval on the ground of difference of citizenship. One ground of the mo-
tion to remand is that this court cannot take original jurisdiction of an
action by a citizen of this state against a citizen of another state, and
thereforA,if it cannot take original jurisdiction of such an action, it can-
not by removal acquire jurisdiction. I had occasion to examine that
question in the state of Nebraska, and I there came to the conclusion that
that proposition cannot be sustained. I think an action can be main-
tained in this court against a citizen of another state. I am aware that
there is a decision in the circuit court of California to the contrary.
FIELD, SAWYER, and SABIN, JJ., Countyof Yubav. Mining Co.,32 Fed.
Rep. 183. I shall not discuss that question at length, from the fact that
my Brother SHlRAS, in the Northern district ofIowa, has written an opin-
ion upon thiS point, and I will say that his opinion �e�x�p�r�e�s�s�e�~ my con-
clusionswith respect to that matter. Fale8 v.RailwayCo., 32 Fed. Rep.
673.
The otherquestion is this: An affidavit is filed for removal, in which

the affiant states that he has reason to believe,anddoes believe, that by
reason ·of prejudice and local influence he will not be able to obtain
justice in that forum. In other words, an affidavit is made by the of-
ficers of the corporation in the form prescribed by the act of 1867.
'fhat act teads thus: "When a suit is between a citizen of the state in
which it is brought and a citizen of another state, it may be so removed
on the petition ofthe latter, whether he be plaintiff or defendant, filed
at any time before the trial or final hearing of the suit, if, before or at
the time of the filing said petition, he makes and files in said court an
affidavit stating that he has reason to believe and does believe that, from
prejudice or local influence, he will not be able to obtain justice in said.
state court." By that act the removal was granted upon the filing of that
affidavit, if in the form prescribed. The removal was absolute, and the
actual existence of prejudice or local influence was not a matter for in-
quiry. In other words, congress cast the burden upon the conscience
of the party, and said if he was willing to make an affidavit that he be-
lieved and had reason to believe that, from prejudice or local influence,
he could not obtain justice in the state court, then he should have a re-
moval to the federal court. Nowhere was it left to be determined as to
whether or not such prejudice or influence did exist. But whenever any
party litigant in the state court, with the proper citizenship existing,
felt that he could not obtain justice in the state court, and was willing
to express that fact in an affidavit, the right of removal went beyond the
power of challenge. The act of 1887 isa complete reversal of that the-
ory. I am aware that Judge DJ<;ADY, of Oregon, in the case of Fisk v.
Henarie, 32 Fed. Rep. 417, has held that this portion of the act with
respect to the filing of the affidavit is still in force; but I think he is
mistaken. The thought which underlies the matter of prejudice and
"local influence to-day, and that underlying the act of 1867, are entirely
different. While this act 00867 is not in terms repealed, yet it is famil-
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iar law thatwhena later actcoversthesameground,andis obviouslyin-
tendedby the legislatureto be its expressedwill upon thewholesubject-
matter.involved therein,then,althoughtherebe no termsof repeal,and
althoughtheremay be someprovisionsin the earlier not absolutelyin-
consistentwith thoseof the later act, yet the whole of the earlier act is
repealed. To my mind, it is obviousthat the legislationof 1887 with
respectto prejudiceand local influence was intendedto supersedeen-
tirely the act of 1867,and to plant the matter upon a new basis,and
plantingit llpon a newbasis,to let the act of 1887 take the placeof that
of 1867. Let uS,seewhat the act of 1887 saysupon that subject:

"Wherea suit is now pending,áormay be hereafterbrought, in anystate
court, in which thereis a controversybetweena citizenof anotherstate,any
<iefendant,beingsuchcitizen of anotherstate,mayremovesuchsuit into the
circuit courtof the UnitedStatesfor the properdistrict, at any time before
the trialthereof,whenit, shall be madeto appearto said circuit court that,
from prejudiceor local influence;he will not beable to obtainjustice in said
statecourt."

In otherwords, beforea removal canbe had on the groundof preju-
dice or local influence, there must be shown to the circuit court of the
United Statesthe existenceof such prejudice or local influence. It is
not given to the pa'rty upon his conscienceto say he believes,or has
reasonto believe, that such prejudiceexists,and therebybecomeenti-
tled to a removal; but thereis a questionof fact which the circuit court
must determine,and it cannot order the removal until it appearsthat
such prejudice or local influence exists. Now, how can that fact be
made to appear? How can any fact be madeto appear? Either by
oral testimony or affidavits. The affidavits in this casedo not allege
the fact. Counselfor plaintiff insiststhat an affidavit, in form, simply
sayingthat theredoesexist prejudiceor local influence so as to prevent
a fair trial, is not sufficient; that that is a fact which cannotbe testified
to in a generalway; that the affidavits must show a seriesof isolated
and separatefacts, from which, taken together,the court can see that
suchlocal prejudicedoesexist. In that proposition I am inclined to
hold againsthim, sofar asthefirst showingis made. It is not, however,
necessarypositively to decide that questionnow. If the questionwere
presented,I shouldbeinclined to hold thatanaffidavit, allegingin plain
and unequivocalterms that such local prejudice does exist. and that a
fair trial cannotbe had,would entitle the partyto a removal. I think,
however,that that fact, like any other fact, may be challenged. After
the affida.vithas been presented,anda rp,moval ordered,the party op-
posing it may come in and traversethat allegation of prejudice, the
sameasanyotheravermentof fact. And this neednot bedoneby plea
of abatement. No particularform of procedureis prescribed."The rule
..1.asobtained,as is proper. that wherea petition for removal is filed on
the ground of citizenship, the truth of its allegationsshould be chal-
lengedby a pleaof abatement. But, under the local prejudiceclause,
no petition needbe filed. All thatis requiredis thatit shall be madeto
appearto the circuit court that, from prejudice or local influence, the
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partywill not beableto obtainjusticein saidcourt. This showingmay
be madeby affidavit; and if this constitutesa specific averment,while
it maynot beconclusive,it isprimafacieevidenceof thefact, and throws
the caseinto this court, leaving the otherparty to challengeits truth.
'rherebeingno form, no procedureprescribed,I think the court in any
particularcasemay prescribea mode of procedure,or might lay down
a general rule applicable to all cases. Such being tne conclusionto
which I have come, both from the argumenthad here,andfrom those
hadelsewhere,it mustbe held that this affidavit is insufficient; it is no
affidavit at all. It is a form ofaffidavit that might be usedfor the ver-
ification of a pleading,or other purposes,when authorizedby statute;
but asevidenceit is nothing. I shall haveto sustainthe motion to re-
mand,on the groundthat thereis no evidencebeforeme from which to
find the existenceof any prejudiceor local influence.

As a questionof practice,andout of respectto thestatecourt, I think
that the affidavit of local influencemay be filed in that court, and then
a certified copy in this.

UNITED STATES ex rel. HOVER v. RONAN, Sheriff.1

(Oircuit Oourt, S. D. Georgia,E. D. November7,1887.)

1. HABEAS CORPUS-DISCRETION�o�~ JUDGE-CONSTITUTIONALITY OF LIQUOR LAW.
A saloonkeeper,who hadmadeno attemptto comply with the stateliquor

law, pleadedguilty when arraignedunderan indictment charginghim with
havingsold liquor without the licenserequiredby the statute. He wassená
tencedto he imprisoneduntil the fine imposedwas paid. Application was
madeto the United Statesdistrict judge for a writ of habea8corpU8, on the
groundthatthe act underwhichthe petitionerwasprosecutedwasunconsti-
tutional, becauseit deniedhim the equalprotectionof the lawsguarantiedby
Const.U. S. Amend.14. The particularact in questionhad neverbeensus-
tainedby the supremecourt of the state. Thedistrict judgerefusedthewrit.
Held, on appeal,that the grantingof the writ restedin the discretionof the
district judge,and, the factsshowingno abuseof thatdiscretion,his refusal
of the writ shouldbe affirmed.

'2. lNTOXICATIKG LIQUORS-:;CONSTITUTIONAL LAW-CONSENT OF FREEHOLDERS.
CodeGa. ¤ 1419,as amendedby the act of October16,1885,providesthat

no licenseto retail spirituous liquors shall be granted,exceptin incorporated
cities 0'1' towns,unlesswith the "written consentof ten of the nearestbonafld6
residents,five of whomshallbefreeholders,"etc. Held, that theexceptionin
favoráofsuchtowns andcities wasnot unconstitutionalasdenyingto saloon
keepersin the countiesthe equalprotectionof the laws securedto citizens
by Const.U. S. Amend.14.2 .

.8. SAME-CONSTITUTIONAL LAW-LICENSE-CONCLUSIVENESSOF DECISION.
Nor is that sectionof the Code in contraventionof thefourteenthamend-

ment becausethe decisionof the court of countycommissioners,andof the
ordinaryin countieswhereno suchcourtexists,is madefinal andconclusive;

.,1Aftlrming80 Fed.Rep.51. ¥ I Seenoteon nextpage.
Reportedby JosephP. Hornor,Esq" of theNew Orleansbar.


