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.CHURCH . SPIEGELBERG ¢t al. .
. (Cireuit Courty,8. D. New York. October 8, 1887.)
1. PLEADING—BILL OF PARTICULARS—SUFFICIENCY. R
. In an action by one partner against his copartners, the complaint set out
that, in the absence of the plaintiff, without his conselit or approval, the de-
.. - fendants maliciously wrote letters to four consignors of the firm, naming them,
i, “and others, ” repudiating coptracts already made, and that the effect of the
. letters, wag that “one or more of said consignors” thereupon withdrew their
- cotisignments, to plaintiff’s damage, etc. The plaintiff was required to serve
--&’bill;of particulars in explanation of the.phrases, “and others, ”and “one or
.~ more.of said consignors.” He. did so by naming some manufacturers, and
stating that the personsteferred.to were all customers of the firm, and that
- their hamies would appear from the books which-were in the possession of the
. - defendants. - Held, that the'bill was sufficient, . ..~ .
2. SaME.: S Lo ; »
" The plaintiff alleged that he had been injured by such conduct of the de-
fenddnts to the amount of $25,000, “independent of any alleged loss or profit
shown by the books of the firm, as resulting from said business,” (of the firm.)
- He,was required to serve a bill of particulars specifying the items of dam-
ages. ' 'The bill, as served, set out that the damages were made up of a certain
percentage of “business” for a cértain time. Heid, that the bill was not suffi-
‘ciently:certain; the “business” ypon which the percentage was calculated not
. being indicated with clearnegs;

At Law. On motion for further bill of particulars. .
.- Action by Edward F. Church against Emanuel and Charles S. Spiegel-
berg, to recover damages for breach of contract. The complaint get out
that the defendants and the plaintiff had agreed to go into the commis-
sion business, the defendants furnishing the capital and the plaintiff the
trade, a large amount of which he controlled; that the firm was duly
formed, and the business commenced, when he was called away,and the
defendants maliciously, and without authority, wrote letters to manu-
facturers, whose custom formed ‘the most valuable part of the business
of the firm, repudiating contracts already made, to his damage $25,000,
etc. .. See 81 Fed. Rep. 601. The defendants moved for a bill of partic-
ulars, and thé motion was granted; the order calling for “a bill of partic-
ulars specifying in detail (1) the names of the persons designated by the
-phrase ‘and others,’ in the sixth line of folio 7 of the complaint herein,
~to. whom defendants are therein alleged to have written letters repudiat-
ing contracts alleged .to have been made with the firm of E. F. Church
& Co.; (2) the names of the persons designated by the phrase, ‘one or
more of said manufacturers,’ in the first and sixth lines of folio 9 of the
complaint herein, who are therein alleged to have withdrawn their ac-
counts from the said firm of E. F. Church & Co.; (3) the items of the
damages of $25,000, alleged in folios 16 and 17 of the complaint herein
to have been sustained by plaintiff.” The parts of the complaint referred
to in the order were to the following effect, respectively: First, that the
defendants wrote letters, as charged, “to each of said manufacturers, con-
signors of plaintiff, and said firm, as aforesaid, viz., [naming four,] and
others;” second, that said letters “were duly received by each of said man-
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ufacturers, and caused one or more of said manufacturers to withdraw their
consignments from said firm,” ete.; third, that plaintiff had been injured
thereby “to the amount of $25,000, independent of any alleged loss or
profit, as shown by theé books of said firm, as resulting from said busi-
ness.” The plaintiff served a bill of parnculars, setting out, under the
first clause of the otder, that the persons designated as“and others” were
manufacturers who were consignors of the firm, and whose names Would‘
appear from the books which were m‘possessmn of the defendants. - The’
phrase, “one or more of said manufacturers,” referred to in the second
clause of the order, was also explained by a reference to ‘the books; the
names of the three manufacturers, however, bemg given. The amount of
the damages was returned as follows: “Said item is made up of 13 per cent.
upon $600,000 of business in the year 1884, amounting to $2,000; and
the same per cent. on the same amount in the year 1885, amountmg to
$9,000; and the same per cent. on the amount of $5OO 000 in 1886
amountmo to $7,500.”

J. K. Hayuard for plaintiff,

Sehgmxm &' Sehgman, for defendants.

LAOOMBE, J. - The motion for further bill of partlculars under clauses
1and 2 of original order'is denied. That for further bill under the third
clause is grantéd.' It must be indicated with clearness what “business”
it was upon which the 13 per cent. is calculated. Thé complaint avers
that the loss was sustained “independent of any alleged loss or profit
shown by the books of thé firm as resulting from said business,” (of the
firm.) If complainant expects to show that, but for the alleged wrong-
ful conduct of his firm, that firm would have received in the years named
a certain quantity of busmess, his profits theréon being 1% per cent. ot
such business, he should state so distinctly in his bill of particulars.
The question whether or not that is the proper way to show his damage
is not now passed upon; but, if complainant -expects to rely upon such a
statement of his loss, he should indicate that fact'now, that the defend-
ant may prepare himself accordingly. In view of the fact that defend-
ants have the books of the-firm in their custody, no farther detail as to
the individual items is required from the complainant.
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-Tag Jacor Branoow.
ScHIAFFINO v. THE JACOB BRANDOW.
District Court, E. D. South Oarolina. December 28, 1887.)

DEPOSITION—INTERRUPTION OF TARING—ADMISSIBILITY OF PART TAKEN.
* In an action in admiralty, while the deposition of libelant was being taken
de bene esse, and before respondent had completed the cross-examination, the
. interpreter, whose services were necessary, refused to act further, and an-
other could not be obtained before the witness left port. That part of the dep-
osition that had been taken was signed by the Wwitness, and produced upon
the trial. Held inadmissible.

In Admiralty.
J. P. K. Bryan, for libelant.
J. N. Nuathans, for respondent.

SimvonToN, J.  This case came on to be heard this day. It appears
that the testimony of the master was being taken de bene esse, under or-
der, before the clerk of this court, some months ago. During cross-ex-
amination, the interpreter, whose services had become necessary because
of the ignorance of the English language on the part of the witness, lost
his temper and left the clerk’s office. The cross-examination could not
be resumed. or continued from the impossibility of obtaining another in-
terpreter. The vessel left port the next day, (Sunday,) and witness went
in her. The testimony, as far as it was taken, was produced, signed by
the master. It was objected to by Mr. Nathans, for respondent.

The tixed and invariable practice of courts of justice has been, and is,
not to-admit testimony when the opposite party has not had full oppor-
tunity of cross-examination. 1 Greenl. Ev. §§ 445, 554. The point is
discussed .in Gass v. Stinson, 8 Sum. 98. The general rule is stated as
above, at least in the law courts, with the possible exception of the death
of the witness before the cross-examination is concluded. A case was
quoted in the opinion in which the testimony, taken before trial and in-
terrupted in the cross-examination, was rejected, “because it was taken
before issue joined, and might have been taken after.” No other rea-
son was given. Judge Story, who delivers the opinion, says in sub-
stance that sometimes, in equity, (and the same practice, perhaps, should
govern this court,) the testimony of a witness who has not been cross-
examined is admitted. But he confines this doctrine to cases in which
the failure to cross-examine was the fault of the party having the right to
do so, and to cases in which it became impossible to get at the witness
again. In the present case the respondent was notin fault. He wasnot
bound to find an interpreter. The wilness was examined de bene esse for
his own convenience. He departed the country of his own accord, ard
so prevented further examination. He can be examined again, as he is
within reach of a commission.

The testimony will not be admitted, and the case is continued.



