168 FEDERAL REPORTER.

mentg, as between individuals, the golden rulé is both wise and sound.
- Bntertaining these views, the judgment of the district court will be re-
versed, and the petition for habeas corpus will be denied.

.
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iUi‘Ili'T_i;JD StaTES v. McCoNAUGHY.
b I(Dz'sm‘ct' Court, D. Oregon. December 29, 1887.)

1. PERJURY——I‘NDICTMENT—-ALLEGATION OF DEFENDANT’S OATH
In an indictinent for perJury, it must dlstlnctly appear that the defehdant
WaB §Worn. .

2. SauME.
An allegation that the defendant did depose and swear” to the truth of the
answers contained in the deposition following, does not show that the defend-
‘ant was “sworn” to the truth of said answers.

8. Samg..

One may “swear” who i§ not © sworn ;” and in such case the oath is not ad-
mbxmstered but self- 1mposed and the swearer mcurs no legal liability there-
about. - .

(Syllabus by the Uourt ).

'Indlctment for PerJury On, demurrer.
Lewis L. McArthur, for the United States,
Cyrus A - Dolph, for defendants.

DE‘U)Y, J. The 1ndlctment in thls .case was filed April 5, 1887, and
charges the defandant with the-crime of perjury, commltted on August
19, 1885, in-a deposition given before the register and receiver of the
Un1ted States f nd-office for the Lakeview la,nd-dlstrlct in making the
final prodf in the matter of his desert-land entry in said district under
the:aet of March.3, 1877, (19 8t. 877.) - The defendant demurs to the in-
dietment; for that (1) the same does not state.facts sufficient to constitute
* a.crime against the United States; and (2) the court has no jurisdiction
of the subject-matier. On the argument the only point made by coun-
sel for the:demurreris that the indictment does not show that the defend-
ant was sworn. . After stating the pendency of the proceeding before the
reégister and receiver, the indictment alleges that the defendant offered
himself as a witness therein' on his own behalf, and “did subscribe his
name to a deposition in' the words and figures following: [here follows
the deposition, with a certificate of the receiver thereto that the same
wag subscribed and sworn to before me this nineteenth day of August,
1885.]1” The indictment then alleges that the defendant did in said pro-
ceeding willfully and corruptly “depose and swear” that the answers
which he had made to the questions in said deposition contained were,
to the best of his knowledge and belief, true; that the “said oath” in said
proceeding, “taken as aforesaid ” by sa1d defendant, “was then and there
duly administered” to him by said register and receiver.
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In an indictment for perjury it must be directly stated in some form
of apt words that the defendant was sworn. It is not sufficient that it
so appears by inference or argument. 1 Whart. Crim. Law, § 1287; 2
Bish. Crim. Proc. § 912; State v. Divoll, 44 N. H. 142. The indictment
in this case only alleges that the defendant did “depose and swear.” All
that is subsequently said about “said oath,” and the taking and adminis-
tering of the same, refers to the allegatlon “did depose .and swear,” and
adds nothing to its signification or effect.. The case in this respect is
nearly on all fours with that of U. S. v. Hearmg, 11 Sawy. 521. In
that case the defendant was indicted for perjury in makmg a homestead
affidavit, which was set out in the indictment. This was followed by an
allegatmn that the defendant did, before a person authorized to administer
“gaid.oath,” depose and state contrary to his seid oath. In sustaininga
demurrer to the indictment, the court said that after setting out the affi-
davit there should have been an allegation “that the defendant, being
then and there duly sworn by the clerk,” etc., “did depose and state that
said affidavit was true;” and that the a]legatlon that the defendant did
depose and state contrary to his said oath is, if anything, dn attempt to
assign perjury on a “said” or supposed oath, the administration of which
is nowhere allegéd. ' But the fact that the defendant was sworn must be
distinctly stated. It is not sufficient that it appears by implication.

In this case it is true that the indictment states that the defendant did
“depose and swear,” as in-the deposition already set forth. But-this is
by no means the equivalent of the sufficient allegation, “being duly
sworn, did depose and say.” 'To “depose” is. merely fo state or affirm
some matter of fact in an affidavit or deposmon ;And this may be done
as'well befote'an oath is administered to the deponent as afterwards. In
this case it appears that it was administered to the witness after.he had
deposed. One may ¢ “gwear” who is not duly “sworn.”. In one case the
oath, so to speak, is self-imposed, and the swearer incurs no legal liabil-
ity thereby, while in the other the oath is administered by a person hav-

" ing authority so to do, and the affiant takes it subject to the pains and
penalties for perjury.

It is hardly necessary to add that the statement in the jurat that the
deposition “was subscribed and sworn to before” the receiver is not an
allegation to that effect, but merely a recital from the receiver’s certifi-
cate. And it may be’ well to suggest that this gerfificate does not state
in words that the defendant subscribed and swore to the depomtlon even
if it does so by 1mp110at10n

The demurrer is sustained.
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UﬁITFb STATES 0. McCONAUGHY.
‘ SAME ». HENDERSON.
(mamcs Cow't,D ‘Oregon. December 29, 1887.)

8
?

- Indlctments for Perjury. ©
1 Lewis L, Medrthwr, for the Umted States.

C'yms - Dolph for- defendants‘
DEAD}Z. J. These two c!a,ses were argued and submitted with the foregoing.

The' defendants are each.indicted for perjury alleged to have been committed
‘in deposijtions given by them as witnesses in the matter of the final proof of
“Martinr MeéConatighy's desert-land entry. The demiurrers to the indictments
are sustained .on the grdund that it does not appear therefrom that the defend-
ants were duly sworn.. . .,
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Monsn Amas MANUF’G Co.. 0 WINCHESTER REPEATING ARMS Co.

Wmcm;smn REPEAT,ING A.RMS Co. v, MORSE ARMS MANUE’G Co.

(Oz/rauzt C’ourt D bonnemout July 18 1887)

1, PA'mm‘s m&i vamm'rom—tmnmem N'r-—Bmcn-LOADmns

The first and second ¢laims of . patent No. 15,995, granted to George W
- Morse, October 28, 1856, for devices used in the operation of breech- -loading

*" " military firg'irms, are not infringed by the manufacture of arms by the Win-

! - mot have tlie ni ers, 8, or . radial hooks, operatmg in substantmlly the same

.- chester Repedting Arms Company, which are made - under the-Smith & Wes-
son epaten of 1854, and the B, Tyler Henry improvements thereon, patented
in 186 n the Wmchester gun the rim of its breech-block is nol inserted

* into the baire!, as réquired i the first claim of thé’ Morse patént, and it does

_-wWay, as raquired in the sacond claim..

2, EQUITY—-MISTAKE—REMEDY AT LAw,

hi

A hGte was given in consequence of & mistake of material facts into which

- the agentiof thi'maker was led, without laches on his part, and without fraud
on the part of the agent of the payee, the former having at hand the means
of knowledge from which, by a more exhaustive examination, the discovery

' of the mistdite tould have been ‘made.’ Upon a cross-bill filed by'the maker
.. .for-the:cancellation of the note, feld, that as, upon these facts, the defense

wag fully apen to: the maker in an actwn at law, the bill should be dismised.
‘without pre udlce to the right of the maker to interpose its defenses in any
"sctlon ex’c t thede’fense of fraud. S

On Blll a,nd Cross-Blll
Samuel A. Duncan and Edmund Wetmore, for plalntiﬁ' ‘
John K. Beach, John 8. Beach, and B. F. Thurston, for defendant.

KU

SHIPMAN, J. The main case is a bill in equity based upon the alleged

infringement of letters patent No. 15, 995, which were granted to George
W. Morse, on October 28, 1856, for the term of 14 years, for improve-
ments in breech-loading fire-arms, and which were extended for a period
of seven years, from November 29, 1872. Thé bill was filed November
23, 1875,



