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THE .TWENTy-ONE' FRIENDS.,

THE JOHN H. �M�A�Y�~

THE TWENTY-ONE FRIENDS V. THE JOHN H.' MAY.

(District Court, E. D. Penn8ylvania. November28,1887.)

COLLISION-LoOKOUT-WHAT CONSTITUTES':"'ATTENTION TO VARIOUS DUTIES.
Libelant,having the right of way, wasrun into by respondentin a thick

night. .Itwas in evidencethat the respondent'slookout had beendividing
his attentionbetweenlooking out and reefing sail. Held that, wherea vigi-
lant lookoutmight possiblyhave'preventedthe result,,the pleaof inevitable

, accidentsb.ouldnot besustainedwhenthatduty wasneglected.

In Admirality. Libel (ordlJ-mages.
TheTwenty-OneFriends,libelant,suedtheJohnH. May, respondent,

for damages,the resultof a collision¥.
Flanders& Pugh, for libelant.
Edmunds& Tilton, for respondent.,

BUTLER, J. I will do no more writing in this casethan is necessary
to indicatethe groundson which the decisioprests. As in all similar
cases,the testimonyis conflicting andirrecortcilable. !fan analysisof
it weredesirable,I would not havetime to makeit. Ido notsee,how-
'ever, that it could answerany useful purpose.

The libelant had the right of way. The respondentwas therefore
boundto keep'off. Shedid not, and theburdenison herto showwhy.
"(The libelant'sadmissionthat the,weatherwas"thick" doesnot remove
it.) The excuseassignedis inevitable accident,arising from inability
to see. To supportthis assignmentsheavers,and has calledwitnesses
to prove, th'at a vigila.nt lookout was maintained;and thatthe libelant
,wasnot seen,and could not be, until too closeto beavoided. If this
avermentis proved,her caseis madeout; if not, she is'responsiblefor
the collision. The night requireda mostvigilant lookout. If the re-
spondentfailedto maintainit, her negligencetendeddirectly to the dis-
aster,which must thereforebeattributedto it, in the absenceof clear,
unerring proof that some other causeintervenedto which the result
shouldbe assigned. In thepresenceof suchproof, the questionof look-
out is unimportant,assaid in The Farragut, 10Wall. 333, and TheWa-
nata, 95 U. S. 610. Wherethe circumstances,however,aresuch that
a vigilant lookout might, even possibly, have guardedagainstthe re-
sult, theallegationof "inevitableaccident"shouldnot besustainedwhen
this duty has beenneglected. In such case,it is impossibleto know
that the faithful observanceof it would not haveavoided the disaster.
Where, therefore,it is shownthat the duty wasneglected,(or, moreac-
curately,whereit doesnot affirmatively appearto havebeenobserved,)
we cannotsaythe accidentwas inevitable. Onewho setsup this de-
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fense,undersuch circumstances,should be held to the clearestproof;
In the,casebeforeus, witI.1esseshavebeencalled from othervessels,by'
both sides,to thecharacterof the night, and the ability to see. ;No one
ofthemwas at the point of collision, and it is impossibleto sayfrom
�t�h�e�i�r�~�s�t�i�m�o�n�y whetherthe lights of a vesselcould therebeseenor not.
It is certainlyinsufficient tdprovethey couldnot. The point can only
besettledby onewho was'present,endeavoringto see.
':The'caseturns, therefore,on the questionwhether the respondent

�m�a�i�n�t�a�~�n�e�d a properlookout. If she did, and could not see,we may
!lllofely affirm tha.tthecollisionwasinevitablej otherwise,wecannot. Did
the respondent,maintain such a lookout? Not only is it not shown
that shedid,inmy judgment,but, on the contrary,it is shownthat
she did not. This conclusionis drawn from her own testimony,and
thatOf Aisinterestedwitnesseson the otherside,excludingthe crew. It
distinctly appearsthat no onewas devotinghis undividedattentionto
thlsduty. All handswereengagedin reefingsale,themategoingback
andfOtth, in theintervalshe couldspare,to look out; Of course,there
is theusual conflict of testimonyrespectingthis, but the clearweight
of evidence,direct and circumstantial,supportsthe conclusionstated;
indeed,it seemsto be admitted. The respondent'sbrief says: ."The
momentaryabsenceof our lookout from the bow is shown to be imma-
terial', because,as soon as the vesselsapproachednear enoughfor a
lookout to be of service,ourlookout was on the bow, in his propet
placej"andagain: "There was no elementof negligencein calling our
l06kont.from the bow." Thus is it concededthat a vigilant lookout
was not maintained. The excusethat all handswere neededto feef
sail is invalid. The respondenthad no higher, nor more urgentand
imperative,duty, than'thatof maintainingaconstant,unremitting�l�o�o�k�~
out. In view of the weatherandlocality, it wasgrossnegligenceto dis-
regardit. , Her own, safety,as.well as that of othervesselsand crews,
demandedtheutmostvigilancein this respect. If shecould not observe
it, andcontinuehercourse,sheshouldhavestopped. To call a furtive
glancenow and thenfrom the bow, by one assignedto other dutiesas
well as this, a proper lookout. especiallyundersuchcircumstances,is
an abuseof, language. The positionassumed-thatthe neglectwasun-
important,"because,assoonasthe vesselsapproachednearenoughfor
a lookout to be of service,the lookout was in his place"-isa narrow
and perilous onej it is almost,if not quite, fatal. The negligencead-
mitted raisesastrongpresumptionagainsttherespondentgenerally,and
particularlyasrespectsthe sittiationwhenthe vesselscamewithin view.
If thusnegligent,it is difficult to believethatthelookouthappenedto be
in his properplaceat thecritical moment. If he was, it waspurelyac-
cidental. I believe, however, he was not,-thatlibelant was in view
beforehe went forward, andassoonashe wasin positionto seepastob-
structionshe sawher. He testifiesotherwise,but heis contradictedby
previousstatements,by otherevidenceon the subject,andby the prob-
abilities of the case. Besides,the witnessis too deeply interestedin
the subjectto be relied upon with confidence. His statements011 com-
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ing ashore,(to his father,) and those of the master soon after the occur·
renee. support the belief stated.
No argument can be based upon the allegation that libelant failed to

see. �t�h�~ respondent. The respective situations were different. It is
probable the latter's opportunity of seeing was better. She had the
storm nearly astern, while the other had it in front. But we do not
know that the libelant did not see the respondent. Unfortunately, the
testimony of her crew cannot be accepted. They have testified .on both
sides, and shown themselves unworthy of credit.

I attach no importance to the allegation now mad", that the libelant's
lights were imperfect. No suggestion of this or of any other fault is
found in the answer, and the witness by whom alone it is suppOl:ted teg.
tifies under circumstances which forbid reliance upon his statements.
Not only his testimony, but that of all members of the libelant's crew,
has been disregarded. They have shown themselves, as just stated, un-
worthy of confidence. I will not unnecessarily dwell upon this subject.
It is sufficient to say I am satisfied that, impelled by gratitude for their
rescue, kindly treatment on board the respondent, sympathy for her
master, who w,as.much distressed by the accident, and apparently fear-
ful of responsibility for it, as well as by persuasion to that end, they con-
spired to suppress the truth. Immediately upon coming ashore, they
accompanied the master and his crew to the office of respondent's coun-
sel, were there examined, apd seemed zealous to exculpate the respond-
�~�n�t from blame. Subsequently they supported the statements thenmade,
under oath;>and, later, told the story of their misconduct, recanted, and
appeared as witnesses on the other side. The cook, who testified re-
specting the libelant's lights, went immediately into the respondent's
;service, and has continued there ever since, under influences apparently
hostile to the libelant. It is proper to. say that there is no evidence to
,connect the respectable owners of the respondent in ,any way with the
misconduct, and that the very high character of their counsel forbids
"that he should be suspected even of having had knowledge of it.
I have attached no importance to the fact thllt neither vessel was sig-

naling, by horn or otherwise, at the time of the accident, or previously.
It was not customary to do so in such weather, and no inference, there-
fore, can justly be drawn against either for omitting it. Although the
statute which requires the use of a horn in snow-storms had been passed
a few days before, it had not been promulgated, and is not, thereforo,
applicable:to this case.
A decree must be entered for tbe libelant.
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(Circuit Oourt. E. D. Michigan. January3, 1888.)
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COURTS-FEDERALJURISDICTION-ASSIGNMENT-CITIZENSHIP-ACTOF MARCH 8.
1887.

An actionto recoverdamagesfor a refusalto acceptand pay for merchan-
dise purchasedunder an oral contract,is a suit to recoverthe contentsof a
cho8ein action,within the meaningof the act of March3,1887,andthe circuit
courthasno jurisdiction of suchsuit in favor of an assignee,unlessit might
havebeenprosecutedin suchcourt if no assignmenthadbeenmade.

(Syltabu8by the CQurt.)

On Motion to SetAside Nonsuit.
This was �~�n action upon contractto recoverdamagesfor the refusal

of the defendant,the Ypsilanti PaperCompany,to acceptand pay for
300 tonsof ragswhich it hadagreedto buy of the firm ofS. Simons&
Son. Onememberof this firm beinga citizenof Michigan, the firm asá
signedthe causeof action to the plaintiff, the othermemberof the firm,
who wasaverredin the declarationto be a citizen of Russia,anda sub-
ject of the czar of Russia. Defendantpleadedto the jurisdiction, and
upon the trial plaintiff submittedto a nonsuit,andthereuponmadethis
motion to setthe sameaside.

Conely & .Lucking,for plaintiff.
CharlesR. WhitrtWll/, andGeorgeS. Hosmer,for defendant.

BROWN, J. The only questionraisedupon the trial relatesto the ca-
pacityof theplaintiff, who is an alien, to maintainthis actionastheas-
signeeof S. Simons& Son,oneof which firm was, andstill is, acitizen
of this state. By the aetof March 3, 1887, the circuit court hasno ju-
risdiction "of any suit exceptupon foreign bills of exchangeto recover
the contentsof any promissorynote or otherchosein action in favor of
any assignee,or of any subsequentholder, of [if] such instrumentbe
payableto bearer,andbe not madeby anycorporation,unlesssuchsuit
might have beenprosecutedin suchcourt to recoverthe saidcontents,
if no assignmentor transferhadbeenmade." The precisepoint in this
caseis whetheran actionfor damagesfor the refusalof the defendantto
acceptand payfor goodspurchasedby it underan oral contractis anac-
tion to recoverthecontentsof a chosein actionwithin the meaningof this
act. Thesewords,it mustbeadmitted,arenotvery happilychosen,and
it would haveconducedsomewhatto the clearnessof avery obscureand
unintelligible act if the simplelanguageof thestatuteof 1875,"founded
upon contract,"had beenretained. Thesewords, however,were taken
from theoriginal judiciaryactof 1789,andin the85 yearswhichelapsed
betweenthe passageof that act and the act of 1875their meaningwas
settled by repeatedjudicial interpretations. Primarily they were in-
tendedto apply to commercialinstruments,such as promissorynotes,
acceptances,andbonds,in which the sum promisedto be paid is famil-
iarly spokenof as the "contents"of such instrument. But the words

v.33F.no.4-13 .


