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COURTS-FEDERALJURISDICTION-ASSIGNMENT-CITIZENSHIP-ACTOF MARCH 8.
1887.

An actionto recoverdamagesfor a refusalto acceptand pay for merchan-
dise purchasedunder an oral contract,is a suit to recoverthe contentsof a
cho8ein action,within the meaningof the act of March3,1887,andthe circuit
courthasno jurisdiction of suchsuit in favor of an assignee,unlessit might
havebeenprosecutedin suchcourt if no assignmenthadbeenmade.

(Syltabu8by the CQurt.)

On Motion to SetAside Nonsuit.
This was �~�n action upon contractto recoverdamagesfor the refusal

of the defendant,the Ypsilanti PaperCompany,to acceptand pay for
300 tonsof ragswhich it hadagreedto buy of the firm ofS. Simons&
Son. Onememberof this firm beinga citizenof Michigan, the firm asá
signedthe causeof action to the plaintiff, the othermemberof the firm,
who wasaverredin the declarationto be a citizen of Russia,anda sub-
ject of the czar of Russia. Defendantpleadedto the jurisdiction, and
upon the trial plaintiff submittedto a nonsuit,andthereuponmadethis
motion to setthe sameaside.

Conely & .Lucking,for plaintiff.
CharlesR. WhitrtWll/, andGeorgeS. Hosmer,for defendant.

BROWN, J. The only questionraisedupon the trial relatesto the ca-
pacityof theplaintiff, who is an alien, to maintainthis actionastheas-
signeeof S. Simons& Son,oneof which firm was, andstill is, acitizen
of this state. By the aetof March 3, 1887, the circuit court hasno ju-
risdiction "of any suit exceptupon foreign bills of exchangeto recover
the contentsof any promissorynote or otherchosein action in favor of
any assignee,or of any subsequentholder, of [if] such instrumentbe
payableto bearer,andbe not madeby anycorporation,unlesssuchsuit
might have beenprosecutedin suchcourt to recoverthe saidcontents,
if no assignmentor transferhadbeenmade." The precisepoint in this
caseis whetheran actionfor damagesfor the refusalof the defendantto
acceptand payfor goodspurchasedby it underan oral contractis anac-
tion to recoverthecontentsof a chosein actionwithin the meaningof this
act. Thesewords,it mustbeadmitted,arenotvery happilychosen,and
it would haveconducedsomewhatto the clearnessof avery obscureand
unintelligible act if the simplelanguageof thestatuteof 1875,"founded
upon contract,"had beenretained. Thesewords, however,were taken
from theoriginal judiciaryactof 1789,andin the85 yearswhichelapsed
betweenthe passageof that act and the act of 1875their meaningwas
settled by repeatedjudicial interpretations. Primarily they were in-
tendedto apply to commercialinstruments,such as promissorynotes,
acceptances,andbonds,in which the sum promisedto be paid is famil-
iarly spokenof as the "contents"of such instrument. But the words
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"otherchosein action" suggesteda muchbroadermeaning;andasearly
as 1810, in Serev. Pitdt, 6 Cranch,332,it was held.thata suit by the
assigneeof an insolventdeboorfor the collectionof llccountsand unliqui-
datedclaimswaswithin the exceptionofthe statute. The:main objee-
tio,n to thejurisdiction wasbaseduponthe groundthatthewords of the
aCt wei'Edrit'en'd.'Eldto applyonly to: assignmentsmadeby 'the party him-
self,andnQtto the generalassigneeofan insolventcompany,and in de-
�l�i�y�e�r�i�n�g�~�h�e�o�p�i�n�i�o�n Chief Justi<:e MARSHALL observes"that the term
�'�o�t�h�e�~�:�c�h�(�)�s�e�:�'�~�n�a�c�t�i�o�n�' is broad. en0!lgh to comprElh\:lI\<teithercase,and
the worddoonteDts'istoo ambiguousin its import to restrain that gen-
eral term. The contentsof a notearethesumit shows'to be due, and
thesamemay, withoutmuchviolenceto language,besaidof anaccount.,t
The same.l>rinciple was applied �i�~ WilkinsonY. Wilkinson, 2 Curt. 582,
tOaill1ctioli by an assignee'torecoverthe proceedsof sitltisof mortgaged
property,ilnd inBradleyv. Rhiriea'Adm'rs,8 Wall. 39S;tG>anactionupon
a leaseand f6rltnoliey hadalld received. Thesecasess'rafull authority
for the positionthat if the defendanthadactually'acceptedandreceived
the ragsin questionthis suit could'not havebeenmamtainedto recover
the putchaseprice.

In ShelilMtv,"SUl,8 How. 441, a ábill in equity to foreclosea mortgage
washelcHo'beasuit to recdverthecontentsof a choseib.'actiOn,andnot
maintainableby an assigneewho had taken title from. Ii Citizen of the ¥
samestateas the defendant. Mr. JusticeGRI-ERobservedthat the term
"chosein actioril'wasoneofcomprehensiveimport;á"it includesthe in-
finite variety of contracts,covenants,and promiseswhich conferon one
partya right tdrecovera persQnlilohattel,or sumOf moneyfrom another
byaction.";áThat the ootirt subsequentlyrecededfrom.lláportionof this
languageis evident from the Caseof Deshlerv. Dodge,16 How. 622, in .
which,anaction'of replevináWasheldnot to bewi thin theexceptionof the
statute.! �T�h�~�"�G�O�u�r�t�:�h�e�l�d�t�h�a�t�; the phrase"right to recovera personal
chattel,"usedin. the opinionin 'Sheldon v. Sill, wasnot intended'to au-
thorize a recovery in: Ipeci,e,or ;damages'for a tortious injury to prop-
erty, but ll. remedyonthe contratltfor thebreachof it,whethersuchcon-
tract'wasfor thepaymentofmoneyor the deliveryofapersonalchattel.
It washeld,tbattherestrictI-vewordsofáthestatuteappliedonly to cases
in which a suit was broughtto recoverthe contents:or to enforcethecon-
tract containedin the instrum'entáassigned. We know of no case,how-
ever, wherethecourt hasintimatedthatan actionupon an expresscon-
tract wasnot'within theexceptionof thestatute¥
. Thecaseswhioh areclaimedto haveadifferentbearing,andarechiefly

relied uponá15ythe plaintiff here,areBarneyv. Bank,:5 :Blatchf. 107,and
BushneUv/Kennedy,9 Wall; 387,.' Thefirst of thesebaseswaBanaction
againsta corporationto recover..dkmagesfor a bretitlh Of an implied con;;
tract in neglectingto protestandgive notice in regard to certain drafts
forwardedto it by acorrespondetlt';bank,and.It: was held thatáthe Buit
wasnot onetore.coverthecontentsof achosein action in fuvor of an as-
signee. The court takesan Qbviousandcleardistinctionbetweenrights.
ofaction foundeduponcontracts-whichcontracts�~�o�n�t�a�i�n within them-



selvessoniepton'lise"otdritytobeperfdrIned-and'J:Ilere nakedrights of
action foundeduponsomewrongfulact;-someneglector breachofduty
to which the'la,\lattaches'damages., "A suit," saidJudgeSlUPMAN, "to
compel theperformanceof thatptomiseor duty byseeuringto theplain-
tiff thatwhich is withheldby the defendantis a. suit to recoverthe con-
tentsofa chosein action;" �,�~�u�t�a mereright ofactionto recoverdamages
imposedby la.w for a delinquencyis not within the prohibition of the
statute,and:theobJectidDto thejurisdiction fails. ' It is difficult by any-
amplificationofthislanguageto makethe'distinctionany clearerthanit
is made by the learnedjudge himself in delivering this opinion. In
Bushnellv. Kennedy,this opinion was quoted with approval, and the
chiefjusticereiteratesthelanguageof the previouscases,thatunderthe
comprehensivedescriptionof suits to recoverthe contentsof chosein ac-
,tion wasincludedlIandebts,andall claims'for damagesfor breachof con-
tract, or for torts' connectedwith contract." The case,however,went
off on adifferentpoint. We perceivenothingin eitherof thesecasesmil-
itating againstthepositionassumedby thedefendanthere.

Thattherewasno intentionon thepartof the court to throw discredit
uponSerey.f,itQt,is evidentfrom the still more'recentcaseof (Jo'rbiii 'to
Countyoj Elack Hawk, 105 U. S.659,in which a suit to compelthespe-
cific performanceofa contract,or to enforceits otherstipulations,was
heldto be a suit to recoverthecontentsof a chosein action,andwasnot
maintainablein thecircuit court by anassignee,if it couldnothavebeen
prosecutedthereby the assignor, had no assignmentbeen made. The
contentsof a contractasa chosein actionweredefinedto be"the rights
createdby it in favor of the party in whosebehalfstipulationsaremade
in it which he has aright to enforcein asuit foundedupon thecontract,
anda suit to enforcesuchstipulationsis a suit to recoversuchcontents."
,With regardto the caseupderconsiderationit wassaidthat the promise
to receivethe moneystipulatedin thesecontractsto be paid by the pur-
chaserwas, so far as this suit was concerned,the essenceof the con-
tract; anda suit to compeltheacceptanceof thatmoneywasa �s�~�i�t to en-
force suchpromise,andthereforea suit to recoverthecontentsof thecon-
tracts. Most of thepreviouscasesarequotedandaffirmed,andthereis
nothingto indicatethatthe court intendedto qualify in anyway its pre-
vious definitions.

From this summaryof decidedcasesit is quiteevidentthat when the
actionis foundeduponanexpress promisebetweentheoriginal partiesit
cannotbe prosecutedby theassigneeof the originalpromisee,unlessthe
actionwould havelain by the assignor;but thatthe statutedoesnot ap-
ply to actionsofreplevin to recoverspecificchattels,and perhapsalso to
actionsUPOll implied promiseswhich involvethe breachof a legal duty,
and which alsomight bebroughtin tort aswell as in contract. No dis-
tinction is intimatedbetweenoral and written contracts,and nonecanbe
justly inferredfrom thelanguageof the act. The words"or of anysub-
'sequentholder,if suchirietrumentbepayableto bearer,and bellotmade
by any corporation,"werenot intendedasanewlimitation, andarere-
'fe-rableonly to thewritten'instrumentspreviouslymentioned. Theclause
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was introducedfor the purposeof nullifying a seriesof decisionsunder
theact of 1789,which held that promissorynotesand otherwritten in-
strumentspayableto a personnamed"or bearer"were not within the
exceptionsof the statute,becausethe promisewas in law madedirectly
to the bearer,andhedid nottakebyassignmentfrom thepersonnamed.
We areclearin our opinion that it wasnot intendedto qualify or limit
in any way the words"otherchosein action." A right of actionuponan
oral contractis asmucha chosein actionasif thecontractwerein writing.

The motion to setasidethe nonsuit,andfor a new trial, must be de-
nied.

NEWGASS v. CITY OF NEW ORLEANS. STEWART t7. SAME. GARRITY t1.
NEW ORLEANS PACKING & CANNING Co.

(Ofrcuit Oourt; E. D. Louisiana. January2,1888.)

1. COURTS-FEDERALJURISDICTION-AcT OF MARCH 3, 1887.
Held, that the properconstructionrequiresthat in the first sectionof the

actof March 3, 1887. in the clanse,"or of any subsequentholderof such in-
strumentbe payableto bearer,andbe not madeby any corporation," the
word "of," precedingthe words"suchinstrnment, " shouldbe held tobe"if. "

2. SAME. .
Held, thatwhere the transferof chosesin action requiresan assignment,

the courthasno jurisdictionover caseswherean assigneeis plaintiff. unless
the courtwould havehadjurisdiction llad the actionbeenbroughtby the as-
signor.

8. SAME.
Hela" thatwherethe transferof chosesin actionmay be madeby delivery.

and the obligationis madeto bearer,and by a corporation,and the parties
to the suit arecitizensof different states,thecourt hasjurisdiction,although
hadthe suit beenbrought by a former holder the court would ha.vehad no
jurisdiction.

(SyUabu8 by th8, Oourt.)

At Law. On pleato thejurisdiction.
Herman Newgass,a Germancitizen, suedthe city of New Orleans

on certainclaimsassignedto him by citizensof New Orleans;JohnGar-
rity, a citizen of Kentucky, sued the New OrleansPacking& Canning
Company,a corporationof the stateof Louisiana,on certainclaimsas-
�B�i�g�l�l�(�~�d to him by citizensof Louisiana; and C. H. Stewart,a citizen of
Alabama,suedthe city of New Orleanson certaincertificatesof indebt-
ednessissuedby the city, and payableto bearer.

CharlesLouque,for plaintiffs Newgass,Stewart,and Garrity.
W. H. Rogers,'for defendantcity of New Orleans.
Nicholls & Carroll, for defendantNew Orleans Packing and Canning

Company.

BILLINGS, J. Thesecasesare submitted.upon the sameexceptions;
i. e., uponthesamepleato the jurisdiction. In eachcaseis presented
for constructionthat part of theact of 1887 which restrictsthe jurisdie-


