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was introducedfor the purposeof nullifying a seriesof decisionsunder
theact of 1789,which held that promissorynotesand otherwritten in-
strumentspayableto a personnamed"or bearer"were not within the
exceptionsof the statute,becausethe promisewas in law madedirectly
to the bearer,andhedid nottakebyassignmentfrom thepersonnamed.
We areclearin our opinion that it wasnot intendedto qualify or limit
in any way the words"otherchosein action." A right of actionuponan
oral contractis asmucha chosein actionasif thecontractwerein writing.

The motion to setasidethe nonsuit,andfor a new trial, must be de-
nied.

NEWGASS v. CITY OF NEW ORLEANS. STEWART t7. SAME. GARRITY t1.
NEW ORLEANS PACKING & CANNING Co.

(Ofrcuit Oourt; E. D. Louisiana. January2,1888.)

1. COURTS-FEDERALJURISDICTION-AcT OF MARCH 3, 1887.
Held, that the properconstructionrequiresthat in the first sectionof the

actof March 3, 1887. in the clanse,"or of any subsequentholderof such in-
strumentbe payableto bearer,andbe not madeby any corporation," the
word "of," precedingthe words"suchinstrnment, " shouldbe held tobe"if. "

2. SAME. .
Held, thatwhere the transferof chosesin action requiresan assignment,

the courthasno jurisdictionover caseswherean assigneeis plaintiff. unless
the courtwould havehadjurisdiction llad the actionbeenbroughtby the as-
signor.

8. SAME.
Hela" thatwherethe transferof chosesin actionmay be madeby delivery.

and the obligationis madeto bearer,and by a corporation,and the parties
to the suit arecitizensof different states,thecourt hasjurisdiction,although
hadthe suit beenbrought by a former holder the court would ha.vehad no
jurisdiction.

(SyUabu8 by th8, Oourt.)

At Law. On pleato thejurisdiction.
Herman Newgass,a Germancitizen, suedthe city of New Orleans

on certainclaimsassignedto him by citizensof New Orleans;JohnGar-
rity, a citizen of Kentucky, sued the New OrleansPacking& Canning
Company,a corporationof the stateof Louisiana,on certainclaimsas-
�B�i�g�l�l�(�~�d to him by citizensof Louisiana; and C. H. Stewart,a citizen of
Alabama,suedthe city of New Orleanson certaincertificatesof indebt-
ednessissuedby the city, and payableto bearer.

CharlesLouque,for plaintiffs Newgass,Stewart,and Garrity.
W. H. Rogers,'for defendantcity of New Orleans.
Nicholls & Carroll, for defendantNew Orleans Packing and Canning

Company.

BILLINGS, J. Thesecasesare submitted.upon the sameexceptions;
i. e., uponthesamepleato the jurisdiction. In eachcaseis presented
for constructionthat part of theact of 1887 which restrictsthe jurisdie-
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tion whenthe suit is upona chosein action, and therehasbeenan as-
signmentor transfer. In eachcasethechosein actionwasmadeby de-
fendant,who is a corporation,andthe suit is betweencitizensof different
states. In the first andsecondcases,the plaintiff claimstitle to a chose
in actionwhich could be transferred only by assignment,and the as-
signorcould not havemaintainedsuit, beinga citizen of the samestate
as the defendant. In the third case,the plaintiff sues,asa subsequent
holder, uponan instrument,payablein its termsto bearer,which could
of coursebe transferredby delivery without any otherassignment,and
the first holdercould not havemaintainedsuit in this court,beinga cit-
izen of the samestateas the defendant.

Section1 of the act of 1887, aftergrantingto the circuit �c�o�u�r�t�~ juris-
diction in cases"in which thereshall be a controversybetweencitizens
of differentstates,"containsthe following restriction:

"But, wherethe jurisdictionis founded only on thefact that theactionis
betl\veenccitizensof differentstates,suit shall bebroughtonly in thedistrict of
theresidenceof eithertheplaintiff or thedefendant;norshallanycircuitor dis-
trict courthavecognizanceof anysuit,exceptuponforeign bills of exchange,
to recover the contentsof any promissorynote or other chosein action in
favor of anyassignee,or of anysubsequentholderof suchinstrumentbepay-
able t<:> bearerand be not made by anycorporation,unlesssuchsuit might
havebeenprosecntedin suchcourt to recoverthesaidcontents,if no assign-
mentor transferhadbeenmade;andthecircuit courtsshallalsohaveappel-
late jurisdiction from the district courts,under theregulationsand restric-
tions prescribedby law."

It is manifest that there is someerror in the sentenceas printed in
the statute,"or of anysubsequentholder of suchinstrumentbe payable
to bearerand be not madeby any corporation." If we turn to theCon-
gressionalRecord,vol. 18, No. 65, at page2721, we find that this sec-
tion of this bill, which had comefrom the houseof representatives,was

.amendedin the senateby insertingthe folldwing:

"Exceptuponforeignbills of exchange,to recoverthecontentsof anyprom-
issorynoteor otherchosein action in favor of any assignee,or of anysub-
sequentholder. if suchinstrumentbepayableto bearer,and. benot madeby
anycorporation.unlesssuchsuit might havebeen prosecutedin suchcourt
to recoverthesaidcontents,if no assignmentor transferhadbeenmade."

So as to makethe clauseread:

"Thatthefirst sectionof anactentitled¥An acttodeterminethe jurisdiction
of circuit courts of the United States.and to regulatethe removal of causes
from statecourts,and for otberpurposes,'approvedMarch 3. 1875,be and
thp, sameis herebyamendedsoasto readasfollows: ¥That thecircuit courts
of theUnitedStates shallhaveoriginalcognizance,concurrentwith thecourts
of theseveralstates, ofall suitsof acivil nature,at commonlaw or in eqUity,
wherethe matterin disputeexceeds,exclusiveof interestandcosts,thesum
or valueof $2,000,andarisingunder the constitutionor lawsof theUnited
States,or treatiesmadeor which shall be made undertheir authority; or in
which controversytheUnited Statesareplaintiffs or petitioners;or in which
thereshallbea controversybetweencitizensof differentstates.in which the
matterin disputeexceeds,exclusiveof interestand costs,the sum or value
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.�;�~�o�r�E�l�~�a�i�d�.�; ,or a'controvl'lrsybetweencitizensof thesamestate,�c�l�a�i�m�~�n�g lands
�"�,�u�n�d�e�r�~�r�a�n�t�s of differentstates;or .aQQntroversy�b�e�t�w�e�e�J�;�l�.�c�i�t�i�z�e�n�~ pf a state

and�f�o�r�e�r�~�t�l�s�t�a�t�e�.�l�!�, �c�i�t�i�z�e�r�s�~ or subjects,illwhich thematterindisputeexceeds,
exclusiVeof interestand'costs,thesumor valueaforesaid;'and'shallhaveex-
clusivecogIiizanceof all crimesand offensescognizableuhder theauthority
of theUnited:States,exceptasotherwiseproVidedby law; andconcurrentju-
risdictionwith thedistrictcourtof thecrimesandoffenses,cognizablebythem.
But no personshallbearrestedin oneqilltrict for trialin l;ll)other in anycivil
action�p�e�~�9�r�e�.�/�l�o circuit Or dis.trict court; andno civil suit shall,be broughtbe-
fore eitherofsaidcourtsaglj.instany person,by anyoriginal processor pro-
ceeding,in anyotherdistrict thanthatwhereofhe is aninflabitant; butwhere
the juri'Bdlotion is foundedonly on the,fact that theaction'isbetweencitizens
of differentstates,suit shall bebroughtonly in thedistrict of theresidenceof
¢ither the plaintiff Or the defendant;nor shall anycircuit or district court

. havecognizanceof �a�n�y�s�u�i�t�.�e�~�c�e�p�t �~�p�o�n foreign bills of eXllhange,torecover
thecontentsof anypJ;omissofYnoteor otherchosein, actionin favor of any
assignee,orof anysubsequentholder,if suchinstrumentbepayabletobearer,
and be not madeby anycorporation,unlesssuchsuit might have,been�p�r�o�~�e�­
cuted.insuchcourtto recQverthesaid.COntents,if no assignmentor transfer
had !;Jeen.made;and thecil;cuit COllrts shallalso haveappellatejurisdiction
from thedistrict courtsundertheregulationsalldrestrictionsprescribedby
law.'"

It is to beobservedthat theword "of" in the phrase"or of any sub-
sequentholder of such instrument,"was in the law as amendedand
passedby' the senate"if." . The grammaticalor intelligible construction
of thesbltuterequiringthatthe word shouldbe "if," cotirtElwill construe
it as if it had read"if." If we construethe word "of" to be "if," the
meaningof congressin the restrictionis manifest.

The restriction,after excluding�~�r�o�m its operation"foreign bills of ex-
change,"dealswith all otherchosesin action. Thoserightsof action
whichreq\liredan assignmentwereexcludedfrom the jurisdiction, un-
lessthe assignorcould haveprosecutedthe actionto recoverthereonbe-
fore the assignment. Thosechosesin action which did not requireany
expressassignment,becausetheywerepayableto bearer,andthuspassed
by delivery,werealso excludedfrom the jurisdiction, unlessmadeby
somecorporation,if thetransferee�c�O�~�1�1�d nothavemaintainedsuitthereon
before transfer. The,constructionof the restrictionmay also be stated

,áthus: The circuit court shall haveno jurisdiction oversuits for the re-
covery of tbecontentsof promissorynotes or other chosesin action
broughtin favor of assigneesor transfereesexceptover-,-F'irst,suitsupon
foreign bills of exchange;second,suitsthatmight };lave beenprosecuted
in suchcourt to recover the said contE'nts,if no assignmentor transfer

. had beeninade; third, suitsuponchasesin action payableto bearer,and
madebyaCOrl;)()ratiQn. It follows t):Jatin thefirst andsecondcases,since
the obligationswereof sucha natureas to requireassignment,and the
assignorcould not have maintainedan action in this court before as-
signment" the plaintiff, the assignee,cannot.It alsofollows that in the
the third case-thecourt has �j�u�r�i�~�d�i�c�t�i�o�t�i�; for, while the obligationsued
on is payableto bearer,it is madeby a corporation,and thereforefalls
within the exceptionto thegeneral restrictionas to obligationspayable
to 1?earer.
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The exception is thereforesustained,and thesuit dismissed,hi the
first two cases. In thelast case,thejurisdiction is maintained,and the
exceptionis overruled. The.circuit judgeconcursin this construction
of thestatute.

HARLAND v. BANKERS' & MERCHANTS' TEL. Co. et al.

(Circuit 001J,f't, 8. D. NfllD York. 1887.)

1. REOEIVER-PENDINGMORTGAGE FORECLOSURE-AUTHORITYTO BRING SUIT.
Althoughthe orderappointingareceiverpendentelite in mortgageforeclos-

ureauthQrizedhim to 'bring such suits as he might be advised;hecannot
maintaina suit in equity to obtainan adjudicationthatcertainrealproperty
is subjectto the lien of the mortgage,and thataU liens claimed thereonby
partiesin possessionandpartiesoutof possessionareinvalid againsthim, and
to obtainpossessionthereof,againstoneclaimingadversely.

2. SAME.
So far as.the suit is in the natureof an equitableejectmentsuit, it is not

known to equity jurisdiction. So far asit relatesto the othermattersof the
bill, 'thll'complainanthas no interest, and as to him thesematterspresent
merelyabstractouestions.

8. :EQl1ITY-J'P'R:SDICTION-PROPERTYIN AnVERSEPOSSESBION,.....BILI,TO TRY
TInE.

Equity will not entertainIi bl1l.to tr,r title to, and obtain possessionof,
propertyin t:lte �p�o�s�s�e�s�~�i�o�n of oneclaimmg adversely,althoughat the same
time compllLinantseeksrelief in the natureof removillg cloudsupontitle.

In Equity.
Bill by :Edward Harland, receiverpendentelite of the.AmericanRapid

Telegraph Company,for the possessionand control of certain property
in thehandsof tlie receiversof the Bankers'& Merchants'TelegraphCom-
pany,to estjl.blisha lien uponcertainstockpledgedor mortgagedto the
Farmers'.Loan & Trust Company,and for otherrelief. This bill, at a
former hearing.was dismissedwithout prejudiceto the complainantto
bring suchothersuit ashemight beadvised. For former opinionren-
deredby.WAI,LACE, .1., and facts thereinstated,see32 �~�e�d�. Rep. 305.

William G. Wilsonand Hamilton Wallis, for complainant.
RobertG.Ingersoll, for Bankers'& Merchants'Tel. Co.

WALLACE, J. The caseof Davisv. Gray, 16 Wall..203, is authority
to the effect that a court of equity, in the courseof its,ordinaryj nrisdic-
tion, suchasis exercisedin a suit for the foreclosureof -a mortgage,can
conferupona receiverall the powersandrights usuallyvestedin statu"
tory receiversofirisolventcorporations;andthat a receiverso appointed
can maintaiu an actionin his own name,and canenforceany right of
property,legal�o�r�e�q�u�i�t�a�b�~�e�, which is within theauthorityconferredupon
him by the terms of the decreeor order by which he was appointed.
Theorderappointingthe receiverin that caseauthorizedhim to sell and
convejTthe IJ1.ongagedproperty,anauthoritywhich Heanhardlybesup-


