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was introduced for the purpose of nullifying a series of decisions under
the act of 1789, which held that promissory notes and other written in-
struments payable to a person named “or bearer” were not within the
exceptions of the statute, because the promise was in law made directly
to the bearer, and he did not take by assignment from the person named.
We are clear in our opinion that it was not intended to qualify or limit
in any way the words “other chose in action.” A right of action upon an
oral contract is as much a chose in action as if the contract were in writing.
) 'I(‘lhe motion to set aside the nonsuit, and for a new trial, must be de-
nied. .

NEwaass v. Citry o NEw ORLEANS. STEWART 9. SAME., GARRITY 0.
NEw OrrLeans Packing & Canning Co.

{Circust Court, E. D. Loutsiana. January 2, 1888.)

1, Courrs—FEDERAL JURISDICTION—ACT OF MaRCH 8, 1887,

Held, that the proper construction requires that in the first section of the
act of March 8, 1887, in the clanse, “or of any subsequent holder of such in-
strument be payable to bearer, and be not made by any corporation,” the
word “of, ” preceding the words “such instrument, * should be held tobe “if.”

2. Same.

Held, that where the fransfer of choses in action requires an assignment,
the court has no jurisdiction over cases where an assignee is plaintiff, unless
the court would have had jurisdiction had the action been brought by the as-
signor.

8. SAME.

Held, that where the transfer of choses in action may be made by delivery,
and the obligation is made to bearer, and by a corporation, and the parties
to the suit are citizens of diffcrent states, the court has jurisdiction, although
had the suit been brought by a former holder the court would have had no
jurisdiction. .

(Syllabus by the Court.)

At Law, On plea to the jurisdiction.

Herman Newgass, a German citizen, sued the city of New Orleans
on certain claims assigned to him by citizens of New Orleans; John Gar-
rity, a citizen of Kentucky, sued the New Orleans Packing & Canning
Company, a corporation of the state of Louisiana, on certain claims as-
signed to him by citizens of Louisiana; and C. H. Stewart, a citizen of
Alabama, sued the city of New Orleans on certain certificates of indebt-
edness issued by the city, and payable to bearer.

Charles Louque, for plaintiffs Newgass, Stewart, and Garrity.

W. H. Rogers, for defendant city of New Orleans.

Nicholls & Carroll, for defendant New Orleans Packing and Canning
Company.

Bruuvas, J.  These cases are submitted upon the same exceptions;
i. e., upon the same plea to the jurisdiction. In each case is presented
for construction that part of the act of 1887 which restricts the jurisdic-
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tion when the suit is upon a chose in action, and there has been an as-
signment or transfer. In each case the chose in action was made by de-
fendant, who is a corporation, and the suit is between citizens of different
states. In the first and second cases, the plaintiff claims title to a chose
in action which could be transferred only by assignment, and the as-
signor could not have maintained suit, being a citizen of the same state
as the defendant. In the third case, the plaintiff sues, as a subsequent
holder, upon an instrument, payable in its terms to bearer, which could
of course be transferred by delivery without any other assignment, and
the first holder could not have maintained suit in this court, being a cit-
izen of the same state as the defendant.

Section 1 of the act of 1887, after granting to the circuit courts juris-
diction in cases “in which there shall be a controversy between citizens
of different states,” contains the following restriction:

“But, where the jurisdiction is founded only on the fact that the action is
between citizens of different states, suit shall be brought only in the district of
the residenceof either the plaintiff or the defendant; nor shall any circuit or dis-
trict court have cognizance of any suit, execept upon foreign bills of exchange,
to recover the contents of any promissory note or other chose in action in
favor of any assignee, or of any subsequent holder of such instrument be pay-
able to bearer and be not made by any corporation, unless such suit might
have been prosecuted in such court to recover the said contents, if no assign-
inent or transfer had been made; and the circuit courts shall also have appel-
late jurisdiction from the district courts, under the regulations and restric-
tions prescribed by law,”

It is manifest that there is some error in the sentence as printed in
the statute, “or of any subsequent holder of such instrument be payable
to bearer and be not made by any corporation.” If we turn to the Con-
gressional Record, vol. 18, No. 65, at page 2721, we find that this sec-
tion of this bill, which had come from the house of representatives, was

‘amended in the senate by inserting the following:

“Except upon foreign bills of exchange, to recover the contents of any prom-
issory mote or other chose in action in favor of any assignee, or of any sub-
sequent holder, if such instrument be payable to bearer, and be not made by
any corporation, unless such suit might have been prosecuted in such court
to recover the said contents, if no assignment or transfer had been made.”

So as to make the clause read ;

“That the first section of an act entitled <Anact to determine the jurisdiction
of circuit courts of the United States, and to regulate the removal of causes
from state courts, and for other purposes,’ approved March 3, 1875, be and
the same is hereby amended so as to read asfollows: ¢That the circuit courts
of the United States shall have original cognizance, concurrent with the courts
of the several states, of all suits of a civil nature, at common law or in equity,
where the matter in dispute exceeds, exclusive of interest and costs, the sum
or value of $2,000, and arising under the constitution or laws of the United
States, or treaties made or which shall be made under their authority; or in
which controversy the United States are plainliffs or petitioners; or in which
there shall be a controversy between citizens of different states, in which the
matter in dispute exceeds, exclusive of interest and costs, the sum or value
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. .aforesaid; or a'controversy between citizens of the same state, claiming lands

..ander grants of different; states; or .a controversy between citizens of a state
‘and foreign states, citizens, or subjects, in which the matter in dispute exceeds,
exclusive of interest and’costs, the sum or value aforesaid; and shall have ex-
clusive cognizance of all crimes and offenses cognizable uhder the authority
of the United: States, except as otherwise provided by law; ahd concurrent ju-
risdiction with the district court of the crimes and offensesicognizable by them.
But no person shall be arrested in one district for trial in another in any civil
action before a circuit or district court; and no civil suit shall be brought be-
fore either of said courts against any person, by any original process or pro-

- ceeding, in any othér district than that whereof he is apinhabitant; but where
-the jurisdiction is founded only on the fact that the-action'is between citizens
of different states, suit shall be brouglit only in the distriet of the residence of
either the plaintiff or the defendant; nor shall any circuit or district court

. have cognizance of any suit, except upon foreign bills of exchange, to recover
the contents of any promissory note or other chose in action in favor of any
assignee, or of any subséquent holder, if such instrument be payable to bearer,
-and be not made by any corporation, unless such sunit might havesbeen prose-
.cuted in such court to recover the said contents, if no assignment or transfer

. bhad been made; and the circuit courts shall also have appellate jurisdiction
from ’the,district courts under the regulations and restrictions prescribed by
law.” . . ' ‘

It is to be observed that the word “of” in the phrase “or of any sub-
sequent holder of such instrument,” was in the Jaw'as amended and
passed by theé senate “if.” . The grammatical or intelligible construction
of the statute requiring that the word should be “if,” courts will construe
it as if it had read “if.” If we construe the word “of” to be “if,” the
meaning of congress in the restriction is manifest.

The restriction, after excluding from its operation “foreign bills of ex-
change,” deals with all other choses in action. Those rights of action
which required an assignment were excluded from the jurisdiction, un-
less the assighor could have prosecuted the action to recover thereon be-

-fore the assignment. Those choses in action which did not require any

* express assignment, because they were payable to bearer, and thus passed

by delivery, were also excluded from the jurisdiction, unless made by
some corporation, if the transferee conld not have maintained suit thereon
before transfer. -The construction of the restriction may also be stated
~thus: The circuit court shall have no jurisdiction over suits for the re-
covery of the contents of promissory notes or other choses in action
brought in favor of assignees or transferees except over—First, suits upon
foreign bills of exchange; second, suits that might have been prosecuted
irr such court- to recover the said contents, if no dssignment or transfer
had been made; third, suits upon choses in action payable to bearer, and
made by a corporation. It follows that in the first and second cases, since
the obligations were of such a nature as to require assignment, and the
assignor could not have maintained an action in this court before as-
signment, the plaintiff, the assignee, -cannot. It also follows that in the
the third case the court has jurisdiction; for, while the obligation sued
on is payable to bearer, it is made by a corporation, and therefore falls
within the exception to the general restriction as to obligations payable
to bearer, . . . .
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The exception is therefore sustained, and the suit dismissed, in the
first two cases. In thelast case, the jurisdiction is maintained, and the
exception: is overruled. The circuit judge coneurs in this construction
of the statute,

HARLAND 9. BaNkERS’ & MErcHANTS’ TEL. Co. ¢ al.
(amuit Oourt, 8. D. New York. 1881.)

1. RmcEIvER—PENDmG MORTGAGE FOREOLOSU‘RE—AUTHOBITY 70 BRING SUIT.
Although the order appointing a receiver pendente lite in mortgage foreclos-
ure authorized hlm to bring such suits as he might be advised, he cannot
maintain a suit in equity to obtain an adjudication that certain real property
ig subject to the lien of the mortgage, and that all liens claimed thereon by
parties in possession and parties out of possession are invalid against him, and
to obtain possession thereof, against one clalmmg adversely
2. BAME.. ‘
So far ag: the suit is in the nature of an e%ultable ejectment suit, it is not
known to equity jurisdiction. So far as it relates to the other matters of the
bill, the ‘complainant has no interest, and as to him these matters present
merely abstract auestions.

8. E’%IUITY——JUBJDICTION—PBOPERTY IN ADVERSE POSSESBION—-—BILL To TRY

Equity will not entertain 8 bill to try title to, and obtain possession of,
property in the possession of one claiming adversely, although at the same
time complainant seeks relief in the nature of removing clouds upon title.

In Equlty

Bill by Edward Harland receiver pendente lite of the Amerlcan Rapid
Telegraph Company, for the possession and control of certain . property
in the hands of the receivers of the Bankers’ & Merchants® Telegraph Com-
pany, to establish a lien upon certain stock pledged or mortgaged to the
Farmers’ Loan & Trust Company, and for other relief. - This bill, at a
former hearing, was dismissed without prejudice to the complainant to
bring such other suit as he might be advised. For former opinion ren-
dered by Warrace, L, and facts therein stated, see 32 Fed. Rep. 305

William G. Wilson and Hamilton Wallis, for complamant.

Robert a. Ingersoll for Bankers’ & Merchants’ Tel. Co.

WALLACE, J. The case of Dams v. Gray, 16 Wall. 203, is authonty
to the effect that a court.of equity, in the course of its. ordmary jarisdic-
tion, siich as is exercised in a suit for the foreclosure of a mortgage, can-
confer upon a receiver all the powers and rights usually vested in statu<
tory receivers of inisolvent corporations; and that a receiver 80 appointed
can maintain an action in his owniname, and can enforce any right of
property, legal orequitable, which is within the authority conferred upon: -
him by the terms of the decree.or order by which he was appointed.
The order appointing the receiver in that case authorized him to sell and
convey the mortgaged property, an authority which it'¢an hardly besup- -



